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REORGANIZATION  OF  THE  FEDERAL 

ADMINISTRATIVE  JUDICIARY  ACT 

(Part  2) 


MARCH  28,  1996 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  9:30  a.m.,  in  room 
2141,   Raybum    House   Office   Building,   Hon.   Greorge   W.   Gekas 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  George  W.  Gekas,  Henry  J.  Hyde,  Steve 
Chabot,  Michael  Patrick  Flanagan,  Jack  Reed,  Robert  C.  Scott,  and 
Zoe  Lofgren. 

Also  present:  Alan  F.  Coffey,  Jr.,  full  committee  general  counsel/ 
staff  director;  subcommittee:  Raymond  V.  Smietanka,  chief  counsel; 
Charles  E.  Kern  H,  counsel;  Rebecca  Ward,  secretary;  and 
Agnieszka  Fryszman,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  GEKAS 

Mr.  Gekas.  The  hour  of  9:30  having  arrived,  this  hearing  sched- 
uled for  the  Subcommittee  on  Commercial  and  Administrative  Law 
of  the  House  Judiciary  Committee  is  now  in  session. 

Because  the  rules  require  at  least  two  members  to  constitute  a 
hearing  quorum,  we  will  recess  until  the  next  member  of  the  sub- 
committee appears.  This  way  I  have  kept  my  own  standard  of  try- 
ing to  open  every  meeting  on  time. 

[Recess.] 

Mr,  Gekas.  A  hearing  quorum  having  appeared,  we  will  begin 
the  hearing. 

We  all  know  why  we  are  here.  This  is  a  continuing  effort  to  ex- 
plore fully  the  ramifications  of  a  proposal  that  has  been  introduced 
several  terms  now  in  the  Congress  of  the  United  States,  and  which 
I  personally  have  been  involved  with  for  some  10  years.  The  spe- 
cific purpose  of  this  hearing  is  to  expand  the  record,  which  is  al- 
ready fairly  extensive  and  wnich  has  a  plethora  of  both  pro  and  con 
testimony  from  various  sources.  To  the  members  of  the  panel  your 
duty  today  is  to  expand  on  what  has  already  been  made  part  of  the 
record.  But  when  we  go  to  markup  2  or  3  weeks  hence  in  full  com- 
mittee, we  will  have  been  enriched  by  a  complete  record,  the  likes 
of  which  I  have  not  seen  since  I  have  become  a  member  of  the  Judi- 
ciary Committee. 

(1) 


I  and  other  sponsors  of  this  legislation,  as  well  as  proponents  of 
this  legislation  have  been  moved  toward  this  reform  measure  for  a 
variety  of  reasons,  some  of  which  will  become  apparent  from  the 
testimony  that  witnesses  will  be  offering,  no  doubt,  and  from  those 
who  would  counter  what  is  said  or  those  who  would  agree  with 
what  is  offered. 

But  one  of  the  salient  features  of  the  proposal  to  which  we  look 
with  pride,  as  it  were — those  of  us  who  have  constructed  the  lan- 
guage and  who  have  advanced  the  cause  of  a  corps  of  administra- 
tive law  judges — is,  first,  that  it  has  worked  very  successfully  in 
some  20  States  in  various  forms  within  their  own  jurisdictions.  I 
know  full  well  that  each  State  as  pitted  against  the  structure  of  the 
Federal  Government  would  be  wanting  in  the  eyes  of  many,  but 
nevertheless,  I'm  confessing  to  you  some  of  the  ingredients  of  our 
thinking  as  we  proceed  along  the  path  to  creating  the  corps  bill. 

Second,  because  of  the  distillation  which  this  legislation  under- 
went in  previous  Congresses,  particularly  over  in  the  Senate,  we 
were  able  to  craft  a  hill  which  becomes  revenue-neutral.  That's 
very  attractive  to  Members  of  Congress  even  when  we  have  a  bal- 
anced budget,  let  alone  at  times  like  this.  And  so  we  have,  you 
should  know,  valuable  assets  in  the  construction  of  the  bill,  H.R. 
1802,  and  in  the  need  for  the  bill  and  in  the  support  of  the  bill  on 
the  part  of  many  of  the  Members. 

[The  bill,  H.R.  1802,  follows:] 


104th  congress 

1st  Session 


H.  R.  1802 


To  reorganize  the  Federal  administrative  law  judiciary,  and  for  other 
purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

June  8,  1995 
Mr.  Gekas  (for  himself,  Mr.  Barrett  of  Wisconsin,  Mr.  Bemll,  Mr. 
BOMLLA,  Mr.  Bono,  Mr.  Calvert,  Mr.  Frank  of  Massachusetts,  Mr. 
Kanjorski,  Mr.  Kleczka,  Mr.  Inolis  of  South  Carolina,  Mr.  SOLOMON, 
and  Mr.  GIL^LVN)  introduced  the  following  bill;  which  was  referred  to  the 
Committee  on  the  Judiciary 


A  BILL 

To  reorganize  the  Federal  administrative  law  judiciary,  and 
for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tivcs  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Reorganization  of  the 

5  Federal  Administrative  Judiciary  Act". 

6  SEC.  2.  FINDINGS. 

7  The  Congress  finds  that — 

8  (1)  in  order  to  promote  efficiency,  productivity, 

9  the   reduction   of  administrative   functions,    and   to 


2 

1  provide  economies  of  scale  and  better  public  service 

2  and  public  trust  in  the  administrative  resolution  of 

3  disputes,  Federal  administrative  law  judges  should 

4  be  organized  in  a  unified  corps; 

5  (2)  the  dispersal  of  administrative  law  judges 

6  appointed   under  section   3105   of  title   5,   United 

7  States  Code,  in  eveiy  Federal  agency  that  requires 

8  hearings    to    be   conducted    by   administrative    law 

9  judges,  underutilizes  the  potential  of  administrative 

10  law  judges  to  serve  the  public  and  assist  the  Federal 

1 1  courts  as  special  masters  and  finders  of  fact  in  spe- 

12  cific  instances  to  help  reduce  the  backlog  of  cases  in 

13  Federal  courts; 

14  (3)    the    organization    of    administrative    law 

15  judges  in  a  corps  will  best  promote  their  assignment 

16  to  Federal  agency  needs  as  demand  requires; 

17  (4)  a  unified  administrative  law  judge  corps  v/ill 

18  better  promote  the  use  of  information  technology  in 

19  serving  the  public;  and 

20  (5)    an    administrative    law  judge    corps   will, 

21  thro.igh  consolidation,  eliminate  unnecessary  offices 

22  and  reduce  travel  and  other  related  costs. 
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1  SEC.  3.  ESTABLISHMENT  OF  ADMINISTRATIVE  LAW  JUDGE 

2  CORPS. 

3  (a)   In  General. — Chapter  5   of  title   5,   United 

4  States  Code,  is  amended  by  adding  at  the  end  thereof  the 

5  following  new  subchapter: 

6  "SUBCHAPTER  VI— ADMINISTRATIVE  LAW 

7  JUDGE  CORPS 

8  *"§  597.  Defmitions 

9  "For  the  purposes  of  this  subchapter — 

10  "(1)  'agency'  means  an  authority  referred  to  in 

11  section  551(1); 

12  "(2)    'Corps'    means   the   Administrative    Law 

13  Judge  Corps  of  the  United  States  established  under 

14  section  598; 

15  "(3)  'administrative  law  judge'  means  an  ad- 

16  ministrative  law  judge  appointed  under  section  3105 

17  on  or  before  the  effective  date  of  the  Reorganization 

18  of   the    Federal    Administrative    Judiciary   Act    or 

19  under  section  599c  after  such  effective  date; 

20  "(4)  'chief  judge'  means  the  chief  administra- 

21  tive  law  judge  appointed  and  serving  under  section 

22  599; 

23  "(5)  'Council'  means  the  Council  of  the  Admin- 

24  istrative  Law  Judge  Corps  established  under  section 

25  599b; 

•HR  1802  IH 
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1  "(6)  'Board',  unless  otherwise  indicated,  means 

2  the  Complaints  Resolution  Board  established  under 

3  section  599e;  and 

4  "(7)  'division  chief  judge'  means  the  chief  ad- 

5  ministrative  law  judge  of  a  division  appointed  and 

6  serving  under  section  599a. 

7  **§  598.  Establishment;  membership 

8  "(a)  Establishment. — There  is  established  an  Ad- 

9  ministrative  Law  Judge  Corps  consisting  of  all  adminis- 

10  trative  law  judges,  in  accordance  with  the  provisions  of 

1 1  subsection  (b).  Such  Corps  shall  be  administered  in  Wash- 

12  ington,  D.C. 

13  "(b)   Membership. — ^An  administrative  law  judge 

1 4  serving  as  such  on  the  date  of  the  commencement  of  the 

15  operation  of  the  Corps  shall  be  transferred  to  the  Corps 

16  as  of  that  date.  An  administrative  law  judge  who  is  ap- 

17  pointed  on  or  after  the  date  of  the  commencement  of  the 

18  operation  of  the  Corps  shall  be  a  member  of  the  Corps 

19  as  of  the  date  of  such  appointment. 

20  *"§  599.  Chief  administrative  law  judge 

21  "(a)  APPOINTMENT;  TERM. — The  chief  administra- 

22  tive  law  judge  shall  be  the  chief  administrative  officer  of 

23  the  Corps  and  shall  be  the  presiding  judge  of  the  Corps. 

24  The  chief  judge  shall  be  appointed  by  the  President,  by 

25  and  with  the  advice  and  consent  of  the  Senate.  The  chief 

•  HR  1802  IH 
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1  judge  shall  be  learned  in  the  law.  The  chief  judge  shaU 

2  serve  for  a  term  of  five  years  or  until  a  successor  is  ap- 

3  pointed  and  qualifies  to  serve.  A  chief  judge  may  be 

4  reappointed  upon  the  expiration  of  the  term  of  such  judge, 

5  by  and  with  the  advice  and  consent  of  the  Senate. 

6  "(b)  Vacancies. — (1)  If  the  office  of  chief  judge  is 

7  vacant,  the  division  chief  judge  who  is  senior  in  length  of 

8  service  as  a  member  of  the  Council  shall  serve  as  acting 
.  9  chief  judge  until  such  vacancy  is  filled. 

10  "(2)  If  2  or  more  division  chief  judges  have  the  same 

1 1  length  of  service  as  members  of  the  Council,  the  division 

12  chief  judge  who  is  senior  in  length  of  service  as  an  admin- 

13  istrative  law  judge  shall  serve  as  such  acting  chief  judge. 

14  "(c)  Special  Functions  of  Chief  Judge. — (1)  In 

15  addition  to  other  duties  conferred  on  the  chief  judge,  the 

16  chief  judge  shall  be  responsible  for  developing  programs 

17  and  practices,  in  coordination  with  agencies  using  admin- 

18  istrative  law  judges,  which  foster  economy  and  efficiency 

19  in  the  processing  of  cases  heard  by  administrative  law 

20  judges.  These  programs  and  practices  shall  include — 

21  "(A)  training  of  judges  in  more  than  one  sub- 

22  ject  area; 

23  "(B)   employment  of  computers  and  software 

24  and  other  information  technology  for  automated  de- 

25  cision  preparation,  case  docketing,  and  research; 

•HR  1802  IH 
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1  "(C)  consolidating  hearing  facilities  and  law  li- 

2  braries;  and 

3  "(D)  programs  and  practices  to  foster  overall 

4  efficient  use  of  staff,  personnel,  equipment,  and  fa- 

5  cilities. 

6  "(2)  In  order  to  minimize  costs — 

7  "(A)  all  administrative  law  judges  and  support 

8  personnel  shall,  for  at  least  1  year  after  the  date  of 

9  the  commencement  of  the  operation  of  the  Corps, 

10  continue  to  use  the  office  space  and  facilities,  at  the 

11  agencies  using  such  judges  and  personnel,  available 

12  before  such  date,  and 

13  "(B)  the  chief  judge  shall  phase  in  transfers  of 

14  administrative  law  judges  and  support  personnel  to 

15  other  facihties  so  that  the  cost  of  providing  facilities 

16  for  the  Corps  shall  not  exceed  the  cost  of  maintain- 

17  ing  such  judges  and  personnel  in  equivalent  space 

18  available  at  agencies  using  the  Corps. 

19  "(d)  Reports.— The  chief  judge  shall,  within  90 

20  days  after  the  end  of  each  fiscal  year,  make  a  written  re- 

21  port  to  the  President  and  the  Congress  ^'onceming  the 

22  business  of  the  Corps  during  the  preceding  fiscal  year.  The 

23  report  shall  include  information  and  recommendations  of 

24  the  Council  concerning  the  future  personnel  requirements 

25  of  the  Corps. 
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1  "(e)  Service  After  Term  Expires. — ^After  serving 

2  as  chief  judge,  an  individual  may  continue  to  serve  as  an 

3  administrative  law  judge  unless  such  individual  has  been 

4  removed  from  office  in  accordance  with  section  599e. 

5  **§  599a.  Divisions  of  the  Corps;  division  chief  judges 

6  "(a)  Assignment  to  Divisions.— Each  judge  of  the 

7  Corps  shall  be  assigned  to  a  division  by  the  Council,  pur- 

8  suant  to  section  599b.  The  assignment  of  a  judge  who  was 

9  an  administrative  law  judge  on  the  date  of  commencement 

10  of  the  operation  of  the  Corps  shall  be  made  after  consider- 

1 1  ation  of  the  areas  of  specialization  in  which  the  judge  has 

12  served.  Each  division  shall  be  headed  by  a  division  chief 

13  judge  who  shall  exercise  administrative  supervision  over 

14  such  division. 

15  "(b)  Divisions. — The  divisions  of  the  Corps  shall  be 

16  as  follows: 

17  "(1)  Division  of  Communications,  Public  Util- 

18  ity,  and  Transportation  Regulation. 

19  "(2)  Division  of  Safety  and  Environmental  Reg- 

20  ulation. 

21  "(3)  Division  of  Labor. 

22  "(4)  Division  of  Labor  Relations. 

23  "(5)  Division  of  Health  and  Human  Services 

24  Programs. 
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1  "(6)  Division  of  Securities,  Commodities,  and 

2  Trade  Regulation. 

3  "(7)  Division  of  Greneral  Programs. 

4  "(8)  Division  of  Financial  Services  Institutions. 

5  "(c)  Appointment  op  Division  Chief  Judges. — 

6  (1)  The  division  chief  judge  of  each  division  set  forth  in 

7  subsection  (b)  shall  be  appointed  by  the  President,  by  and 

8  with  the  advice  and  consent  of  the  Senate,  and  shall  be 

9  learned  in  the  law. 

10  "(2)  Division  chief  judges  shall  be  appointed  for  5- 

1 1  year  terms,  except  that  of  those  division  chief  judges  first 

12  appointed,  the  President  shall  designate  2  such  individuals 

13  to  be  appointed  for  5-year  terms,  3  for  4-year  terms,  and 

14  2  for  3-year  terms. 

15  "(3)  Any  division  chief  judge  appointed  to  fill  an 

16  unexpired  term  shall  be  appointed  only  for  the  remainder 

17  of  such  predecessor's  term,  but  may  be  reappointed  as  pro- 

18  vided  in  paragraph  (4). 

19  "(4)  Any  division  chief  judge  may  be  reappointed 

20  upon  the  expiration  of  his  or  her  term. 

21  "(5)  Any  judfe,  after  serving  as  division  chief  judge, 

22  may  continue  to  serve  as  an  administrative  law  judge  un- 

23  less  such  individual  has  been  removed  from  office  in  ac- 

24  cordance  with  section  599e. 
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1  **§  599b.  Council  of  the  Corps 

2  "(a)  In  General. — The  policymaking  body  of  the 

3  Corps  shall  be  the  Council  of  the  Corps.  The  chief  judge 

4  and  the  division  chief  judges  shall  constitute  the  Council. 

5  The  chief  judge  shall  preside  over  the  Council.  If  the  chief 

6  judge  is  unable  to  be  present  at  a  meeting  of  the  Council, 

7  the  division  chief  judge  who  is  senior  in  length  of  service 

8  as  a  member  of  such  Council  shall  preside  at  the  meeting. 

9  "(b)  QUORUM;  Voting. — One  half  of  all  of  the  mem- 

10  bers  of  the  Council  shall  constitute  a  quorum  for  the  pur- 

11  pose  of  transacting  business.  The  affirmative  vote  by  a 

12  majority  of  all  the  members  of  the  Council  shall  be  re- 

13  quired  to  approve  a  matter  on  behalf  of  the  Council.  Each 

14  member  of  the  Council  shall  have  one  vote. 

15  "(c)  Meetings. — Meetings  of  the  Council  shall  be 

16  held  at  least  once  a  month  at  the  call  of  the  chief  judge 

17  or  by  the  call  of  one-third  or  more  of  the  members  of  the 

18  Council. 

19  "(d)  Powers. — The  Council  is  authorized — 

20  "(1)  to  assign  judges  to  divisions  and  transfer 

21  or  reassign  judges  from  one  division  to  another,  sub- 

22  ject  to  the  provisions  of  section  599c; 

23  "(2)  to  appoint  persons  as  administrative  law 

24  judges  under  section  599c; 
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1  "(3)    tx)   file   charges   seeking   adverse   action 

2  against  an  administrative  law  judge  under  section 

3  599e; 

4  "(4)   to   prescribe,    after  providing  an   oppor- 

5  tunity  for  notice  and  comment,  the  rules  of  practice 

6  and  procedure  for  the  conduct  of  proceedings  before 

7  the  Corps,  except  that,  with  respect  to  a  category  of 

8  proceedings  adjudicated  by  an  agency  before  the  ef- 

9  fective  date  of  the  Reorganization  of  the  Federal  Ad- 

10  ministrative   Judiciary  Act,    the   Council   may  not 

11  amend  or  revise  the  rules  of  practice  and  procedure 

12  prescribed  by  that  agency  during  the  2  years  foUow- 

13  ing  such  effective  date  without  the  approval  of  that 

14  agency,  and  any  amendments  or  revisions  made  to 

15  such  rules  shall  not  affect  or  be  applied  to  any  pend- 

16  ing  action; 

17  "(5)  to  issue  such  rules  and  regulations  as  may 

18  be  appropriate  for  the  efficient  conduct  of  the  busi- 

19  ness  of  the  Corps  and  the  implementation  of  this 

20  subchapter,  including  the  assignment  of  cases  to  ad- 

21  ministrative  law  judges; 

22  "(6)  subject  to  the  civil  service  and  classifica- 

23  tion  laws  and  regulations — 

24  "(A)  to  select,  appoint,  employ,  and  fix  the 

25  compensation  of  the  employees  (other  than  ad- 
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1  ministrative  law  judges)  that  the  Council  deems 

2  necessary  to  carn^  out  the  functions,  powers, 

3  and  duties  of  the  Corps;  and 

4  "(B)  to  prescribe  the  authority  and  duties 

5  of  such  employees; 

6  "(7)  to  establish,  abolish,  alter,  consolidate,  and 

7  maintain  such  regional,  district,  and  other  field  of- 

8  fices  as  are  necessary  to  carry  out  the  functions, 

9  powers,  and  duties  of  the  Corps  and  to  assign  and 

10  reassign  employees  to  such  field  offices; 

11  "(8)    to    procure    temporary   and    intermittent 

12  services  under  section  3109; 

13  "(9)  to  enter  into,   to  the  extent  or  in  such 

14  amounts  as  are  authorized  in  appropriation  Acts, 

15  without  regard  to  section  3709  of  the  Revised  Stat- 

16  utes  of  the  United  States  (41  U.S.C.  5),  contracts, 

17  leases,  cooperative  agreements,  or  other  transactions 

18  that  may  be  necessary  to  conduct  the  business  of  the 

19  Corps; 

20  "(10)  to  delegate  any  of  the  chief  judge's  fiinc- 

21  tions  or  powers  with  the  consent  of  the  chief  judge, 

22  or  whenever  the  office  of  such  chief  judge  is  vacant, 

23  to  one  or  more  division  chief  judges  or  other  employ- 

24  ees  of  the  Corps,  and  to  authorize  the  redelegation 

25  of  any  of  those  functions  or  powers; 
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1  "(11)    tx)   establish,    after   consulting  with   an 

2  agency,  initial  and  continuing  educational  programs 

3  to  assure   that  each  administrative  law  judge  as- 

4  signed  to  hear  cases  of  that  agency  has  the  nec- 

5  essary  training  in  the  specialized  field  of  law  of  that 

6  agency; 

7  "(12)  to  make  suitable  arrangements  for  con- 

8  tinning  education  and  training  of  other  employees  of 

9  the  Corps,  so  that  the  level  of  expertise  in  the  divi- 

10  sions  of  the  Corps  will  be  maintained  and  enhanced; 

11  and 

12  "(13)  to  determine  all  other  matters  of  general 

13  policy  of  the  Corps. 

14  "(e)  Official  Seal. — The  Council  shall  select  an  of- 

15  ficial  seal  for  the  Corps  which  shall  be  judicially  noticed. 

16  "§599c.  Appointment  and  transfer  of  administrative 

17  law  judges 

18  "(a)  Appointment. — After  the  initial  establishment 

19  of  the  Corps,  the  Council  shall  appoint  new  or  additional 

20  judges  as  may  be  necessary  for  the  efficient  and  expedi- 

21  tious  conduct  of  the  business  of  the  Corps.  Appointments 

22  shall  be  made  from  a  register  maintained  by  the  Office 

23  of  Personnel  Management  under  subchapter  I  of  chapter 

24  33  of  this  title.  Upon  request  by  the  chief  judge,  the  Office 

25  of  Personnel  Management  shall  certify  enough  names  from 

\ 

/■ 
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1  the  top  of  such  register  to  enable  the  Council  to  consider 

2  five   names   for  each  vacancy.   Notwithstanding  section 

3  3318,  a  vacancy  in  the  Corps  may  be  filled  from  the  high- 

4  est  five  eligible  individuals  available  for  appointment  on 

5  the    certificate    furnished   by   the    Office    of   Personnel 

6  Management. 

7  "(b)  Limitation  on  Judge's  Duties. — ^A  judge  of 

8  the  Corps  may  not  perform  or  be  assigned  to  perform  du- 

9  ties  inconsistent  with  the  duties  and  responsibilities  of  an 

10  administrative  law  judge. 

11  "(c)  Reassignments;  DETAILS. — ^A  judge  or  staff 

12  member  of  the  Corps  on  the  date  of  commencement  of  the 

13  operation  of  the  Corps,  and  all  new  judges  and  staff  mem- 

14  bers  appointed  by  the  Council,  may  not  thereafter  be  invol- 

15  untarily  reassigned  to  a  new  permanent  duty  station  if 

16  such  station  is  beyond  the  commuting  area  of  the  duty 

17  station  which  is  the  judge's  or  staff  member's  permanent 

1 8  duty  station  on  that  date.  A  judge  or  staff  member  of  the 

19  Corps  may  be  temporarily  detailed,  once  in  a  24-month 

20  period,  to  a  new  duty  station  at  any  location,  for  a  period 

21  of  i.ot  more  than  120  days. 

22  ''§599d.  Jurisdiction 

23  "(a)  In  General. — ^Any  case,  claim,  action,  or  pro- 

24  ceeding  authorized  to  be  heard  before  an  administrative 

25  law  judge  on  the  day  before  the  effective  date  of  the  Reor- 
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1  ganization  of  the  Federal  Administrative  Judiciary  Act 

2  shall,  on  or  after  such  date,  be  referred  to  the  Corps  for 

3  adjudication  on  the  record  after  an  opportunity  for  a 

4  hearing. 

5  "(b)  Types  of  Ci\JSES. — ^An  administrative  law  judge 

6  who  is  a  member  of  the  Corps  shall  hear  and  render  a 

7  decision  upon — 

8  "(1)  every  case  of  adjudication  subject  to  the 

9  provisions  of  section  553,  554,  or  556; 

10  "(2)  every  case  in  which  hearings  are  required 

11  by  law  to  be  held  in  accordance  with  sections  553, 

12  554,  or  section  556; 

13  "(3)  every  other  case  referred  to  the  Corps  by 

14  an  agency  in  which  a  determination  is  to  be  made 

15  on  the  record  after  an  opportunity  for  a  hearing; 

16  and 

17  "(4)  every  case  referred  to  the  Corps  by  a  court 

18  for  an  administrative  law  judge  to  act  as  a  special 

19  master  or  to  otherwise  making  findings  of  fact  on 

20  behalf  of  the  referring  court,  which  shall  continue  to 

21  hav^e   exclusive   and   undiminished  jurisdiction   over 

22  the  case. 

23  "(c)  Referiial  of  Crises. — Wlien  a  case  under  .sub- 

24  section  (b)  arises,  it  shall  be  referred  to  the  Corps.  Under 

25  regulations  i.ssued  by  the  Council,  the  ease  shall  be  as- 
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1  signed  to  a  division.  The  appropriate  division  cliief  shall 

2  assign  cases  to  judges,  taking  into  consideration  speciali- 

3  zation,  training,  workload,  and  conflicts  of  interest. 

4  "(d)  Referrals  by  Agencies  and  Courts. — 

5  Courts  are  authorized  to  refer,  subject  to  the  approval  of 

6  the  majority  of  the  Council  and  the  parties  in  the  court 

7  proceeding,  those  cases,  or  portions  thereof,  in  which  they 

8  seek  an  administrative  law  judge  to  act  as  a  special  master 

9  pursuant  to  the  provisions  of  Rule  53(a)  of  the  Federal 

10  Rules  of  Civil  Procedure  which  shall  continue  to  have  ex- 

1 1  elusive  and  undiminished  jurisdiction  over  the  case.  When 

12  a  court  has  referred  a  case  to  an  administrative  law  judge, 

1 3  the  recommendations,  rulings,  and  findings  of  fact  of  the 

14  administrative  law  judge  are  subject  to  de  novo  review  by 

15  the  referring  court. 

16  "(e)  Satisfaction  of  Other  Procedur^vl  Re- 

17  QUIRE.MENTS. — Compliance  with  this  subchapter  shall  sat- 

18  isfy  all  requirements  imposed  under  section  916  of  the  Fi- 

19  nancial  Institutions  Reform,  Recovery,  and  Enforcement 

20  Act  of  1989. 

21  "(f)  Application  of  Agency  Policy. — The  provi- 

22  sions  of  this  subchapter  shall  effect  no  change  in — 

23  "(1)  an  agency's  rulemaking,  interpretative,  or 

24  policjinaking  authority  in  carrjing  out  the  statutory 

25  responsibilities  vested  in  the  agency  or  agency  head; 
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1  "(2)  the  adjudicatory  authority  of  administra- 

2  tive  law  judges;  or 

3  "(3)  the  authority  of  an  agency  to  review  deci- 

4  sions  of  administrative  law  judges  under  any  appli- 

5  cable  provision  of  law. 

6  **§  599e.  Removal  and  discipline 

7  "(a)  In  General. — (1)  Except  as  provided  under 

8  paragraph  (2),  an  administrative  law  judge  may  not  be 

9  removed,  suspended,  reprimanded,  or  disciplined  except 

10  for  misconduct  or  neglect  of  duty,  but  may  be  removed 

1 1  for  physical  or  mental  disability  (consistent  \vith  prohibi- 

12  tions  on  discrimination  otherwise  imposed  by  law). 

13  "(2)  Paragraph  (1)  shall  not  apply  to  an  action  initi- 

14  ated  under  section  1215. 

15  "(b)  Rules  of  Judiclvl  Conduct. — No  later  than 

16  180  days  after  the  appointment  and  confirmation  of  the 

17  Council,  the  Council  shall  adopt  and  issue  rules  of  judicial 

1 8  conduct  for  administrative  law  judges.  Such  code  shall  be 

19  enforced  by  the  Council  and  shall  include  standards  gov- 

20  erning — 

il  "(1)  judicial  conduct  and  extra-judicial  activi- 

22  ties  to  avoid  actual,  or  the  appearance  of,  impropri- 

23  eties  or  conflicts  of  interest; 

24  "(2)  the  performance  of  judicial  duties  impar- 

25  tially  and  diligently; 
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1  "(3)  avoidance  of  bias  or  prejudice  with  respect 

2  to  all  parties;  and 

3  "(4)  efficiency  and  management  of  cases  so  as 

4  to  reduce  dilatory  practices  and  unnecessary  costs. 

5  "(c)  Disciplinary  Action  by  the  Council. — ^An 

6  administrative  law  judge  may  be  subject  to  disciplinary  ac- 

7  tion  by  the  Council  under  subsection  (j).  An  administra- 

8  tive  law  judge  may  be  removed  only  after  the  Council  has 

9  filed  with  the  Merit  Systems  Protection  Board  a  notice 

10  of  removal  and  the  Merit  Systems  Protection  Board  has 

1 1  determined  on  the  record,  after  an  opportunity  for  a  hear- 

12  ing  before  the  Merit  Systems  Protection  Board,  that  there 

13  is  good  cause  to  take  the  action  of  removal. 

14  "(d)  CoMPLiUNTS  Resolution  Board. — Under  reg- 
is   ulations  issued  by  the  Council,  a  Complaints  Resolution 

16  Board  shall  be  established  within  the  Corps  to  consider 

17  and  to  recommend  appropriate  action  to  be  taken  when 

18  a  complaint  is  made  concerning  conduct  of  a  judge  of  the 

19  Corps.  Such  complaint  may  be  made  by  any  interested 

20  person,  including  parties,  practitioners,  the  chief  judge, 

21  administrative  law  judges,  and  agencies. 

22  "(e)  Composition  of  the  Boai?d. — (1)  The  Board 

23  shall  consist  of — 

24  "(A)  2  judges  from  each  division  of  the  Corps, 

25  who  shall  be  appointed  by  the  Council;  and 
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1  "(B)  16  attorneys  who  shall  be  appointed  in  ac- 

2  cordance  with  the  provisions  of  paragraph  (2). 

3  "(2)  The  Council  shall  request  a  list  of  candidates 

4  to  be  members  of  the  Board  from  the  American  Bar  Asso- 

5  ciation.  Such  list  may  not  include  any  individual  who  is 

6  an  administrative  law  judge  or  former  administrative  law 

7  judge. 

8  "(3)  The  chief  judge  and  the  division  chief  judges 

9  may  not  serve  on  the  Board. 

10  "(4)  No  individual  may  serve  2  successive  terms  on 

1 1  the  Board. 

12  "(5)(A)  Except  as  provided  under  subparagraph  (B), 

13  all  terms  on  the  Board  shall  be  2  years. 

14  "(B)   In  making  the  original   appointments  to  the 

15  Board,  the  Council  shall  designate  one-half  of  the  appoint- 

16  ments  made  under  paragraph  (1)(A)  and  one-half  of  the 

17  appointments  made  under  paragraph  (1)(B),  as  a  term  of 

1 8  1  year. 

19  "(6)(A)  Each  member  of  the  Board  who  is  not  an 

20  officer  or  employee  of  the  Federal  Government  shall  be 

21  compensated  at  a  rate  equal  to  the  daily  equivalent  of  the 

22  annual  rate  of  basic  pay  prescribed  for  a  position  at  the 

23  level  of  iVLf-3,  rate  C  under  section  5372  of  this  title  for 

24  each  day  (including  travel  time)  during  which  such  mem- 

25  l)er  is  engaged  in  the  performance  of  the  duties  of  the 
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1  Board.  All  members  of  the  Board  who  are  administrative 

2  law  judges  shall  serve  without  compensation  in  addition 

3  to  that  received  for  their  services  as  officers  or  employees 

4  of  the  United  States. 

5  "(B)  The  members  of  the  Board  shall  be  allowed 

6  travel  expenses,  including  per  diem  in  lieu  of  subsistence, 

7  at  rates  authorized  for  employees  of  agencies  under  sub- 

8  chapter  I  of  chapter  57  of  title  5,  United  States  Code, 

9  while  away  from  their  homes  or  regular  places  of  business 

10  in  the  performance  of  services  for  the  Board. 

11  "(f)  Filing  asd  Referral  of  Complaint. — (1)  A 

12  complaint  concerning  the  official  conduct  of  an  adminis- 

13  trative  law  judge  shall  be  made  in  writing.  The  complaint 

14  shall  be  filed  with  the  chief  judge,  or  it  may  be  originated 

15  by  the  chief  judge  on  his  own  motion.  The  chief  judge  shall 

16  refer  the  complaint  to  a  5-member  panel  designated  by 

17  the  Council — 

18  "(A)  consisting  of  3  administrative  law  judges 

19  appointed  under  subsection  (e)(1)(A),  none  of  whom 

20  may  be  serving  in  the  same  division  as  the  adminis- 

21  trative  law  judge  who  is  the  subject  of  the  com- 

22  plaint;  and 

23  "(B)  two  members  appointed  under  .subsection 

24  (e)(1)(B),   none  of  whom  regularly  practice  before 
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1  the  division  to  which  the  administrative  law  judge, 

2  who  is  the  subject  of  the  complaint  is  assigned. 

3  "(2)  Any  individual  chosen  to  serve  on  the  panel  who 

4  has  a  personal  or  financial  conflict  of  interest  involving 

5  the  administrative  law  judge  who  is  the  subject  of  the  com- 

6  plaint  shall  be  disqualified  by  the  Council  from  serving  on 

7  the  panel.  The  Council  shall  replace  any  disqualified  indi- 

8  vidual  or  vacancy  with  another  member  of  the  Board  who 

9  is  eligible  to  serve  on  the  panel. 

10  "(g)  Chief  Judge  Action. — (1)  After  expeditiously 

1 1  reviewing  a  complaint,  the  chief  judge,  by  written  order 

12  stating  his  reason,  may — 

13  "(A)  dismiss  the  complaint,  if  the  chief  judge 

14  finds  the  complaint  to  be — 

15  "(i)  directly  related  to  the  merits  of  a  deci- 

16  sion  or  procedural  ruling;  or 

17  "(ii)  frivolous; 

18  "(B)  conclude  the  proceeding  if  the  chief  judge 

19  finds   that   appropriate   corrective   action   has  been 

20  taken  or  that  action  on  the  complaint  is  no  longer 

21  necessary  because  of  intervening  events;  or 

22  "(C)  refer  the  complaint  to  the  Complaint  Res- 

23  olution  Board  in  accordance  with  subsection  (f). 
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1  "(2)  The  cliief  judge  shall  transmit  copies  of  the  writ- 

2  ten  order  to  the  complainant  and  to  the  administrative  law 

3  judge  who  is  the  subject  of  the  complaint. 

4  "(h)  Notice  of  the  Complaint. — The  administra- 

5  tive  law  judge  and  the  complainant  shall  be  given  notice 

6  of  receipt  of  the  complaint  and  notice  of  referral  of  the 

7  complaint  to  the  panel. 

8  "(i)  Inquiry  and  Report  by  Panel. — (1)  The 

9  panel  shall  inquire  into  the  complaint  and  have  authority 

10  to  conduct  a  foil  investigation  of  the  complaint,  including 

1 1  authority  to  hold  hearings  and  issue  subpoenas,  examine 

12  witnesses,  and  receive  evidence.  All  proceedings  of  the 

13  Complaint  Resolution  Board  shall  be  confidential.  The  ad- 

14  ministrative  law  judge  who  is  the  subject  of  the  complaint 

15  shall  have  the  right  to  be  represented  by  counsel  and  shall 

16  have  an  opportunity  to  appear  before  the  panel.  The  com- 

17  plainant  shall  be  afforded  an  opportunity  to  appear  at  the 

18  proceedings  conducted  by  the  investigating  panel,  if  the 

19  panel  concludes  that  the  complainant  could  offer  substan- 

20  tial  information. 

21  "(2)   In  determining  whether   misconduct   has  oc- 

22  curred,  the  panel  shall  apply  a  preponderance  of  evidence 

23  standard  of  proof  to  its  proceedings. 

24  "(3)(A)  Within  90  days  after  the  referral  of  the  com- 

25  plaint,  the  panel  shall  report  to  the  Council  on  its  findings 
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1  of  fact  and  recommendations  for  appropriate  disciplinary 

2  action,  if  any,  that  should  be  taken  against  the  adminis- 

3  trative  law  judge. 

4  "(B)  If  the  panel  has  not  completed  its  inquiry  within 

5  90  days  after  receiving  the  complaint,  the  panel  shall  re- 

6  quest  an  extension  of  time  from  the  Council  to  complete 

7  its  inquiry. 

8  "(C)  A  copy  of  the  report  shall  be  provided  concur- 

9  rently  to  the  Council,  the  administrative  law  judge  who 

10  is  the  subject  of  the  complaint,  and  the  complainant.  The 

1 1  Council  shall  retain  all  reports  filed  under  this  section  and 

12  such   reports  shall  be  confidential,   except  that  a  rec- 

13  ommendation  for  disciplinary  action  shall  be  made  avail- 

14  able  to  the  public. 

15  "(4)  The  recommendations  of  the  panel  shall  include 

16  one  of  the  following: 

17  "(A)  Dismissal  of  all  or  part  of  the  complaint. 

18  "(B)  Direct  informal  reprimand. 

19  "(C)  Direct  formal  reprimand. 

20  "(D)  Suspension. 

21  "(E)  Automatic  referral  to  the  Merit  Systems 

22  Protection  Board  on  recommendations  of  removal. 

23  "(5)  The  recommendations  of  the  panel  are  binding 

24  on  the  Council,  unless  the  administrative  law  judge  ap- 

25  peals  to  the  Merit  Systems  Protection  Board. 
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1  "(j)  Disciplinary  Action. — Except  as  provided  in 

2  subsection  (a)(2),  the  Council  shall  take  appropriate  dis- 

3  ciplinary  action  against  the  administrative  law  judge  based 

4  upon  the  report  of  the  panel  within  30  days  after  receiving 

5  the  report  of  the  panel.  Such  disciplinary  action  shall  be 

6  enforced  by  the  Council  and  shall  be  final  unless  the  ad- 

7  ministrative  law  judge  files  an  appeal  ^vith  the  Merit  Sys- 

8  terns  Protection  Board  within  30  days  after  receiving  no- 

9  tice  of  such  disciplinary  action. 

10  "(k)  Recommendation  for  Relief  to  Agency, 

1 1  Department,  or  Commission. — Based  upon  a  finding  of 

12  judicial  misconduct  by  an  administrative  law  judge,  the 

13  Council  shall  have  authority  to  recommend  to  the  head 

14  of  an  agency,  department  or  commission  that  action  may 

15  be  taken  to  provide  relief  to  aggrieved  individuals  due  to 

16  the  judicial  misconduct  by  an  administrative  law  judge.". 

17  (b)  Appoi.ntments  op  Division  Chief  Judges. — 

18  It  is  the  sense  of  the  Congress  that  the  President  should 

19  appoint  as  division  chief  judges  under  section  599a(c)  of 

20  title  5,  United  States  Code  (as  added  by  subsection  (a) 

21  of  this  section),  individuals  who  have  served  as  an  admin- 

22  istrative  law  judge  for  at  least  5  years. 

23  (c)  ADMiNiSTR.VTm5   PRO\asiON. — Except  as  pro- 

24  \ided  under  subchapter  VI  of  chapter  5  of  title  5,  United 

25  States  Code,  the  chief  administrative  law  judge  and  the 
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1  division  chief  judges  appointed  under  such  subchapter 

2  shall   be   deemed   administrative    law  judges   appointed 

3  under  section  3105. 

4  (d)  Technical  and  Conforming  Amendment. — 

5  The  table  of  sections  for  chapter  5  of  title  5,  United  States 

6  Code,   is  amended  by  adding  at  the  end  thereof  the 

7  following: 

8  "SUBCHAPTER  VI— ADMINISTRATIVE  LAW 

9  JUDGE  CORPS 

"Sec. 

"597.  Definitions. 

"598.  Establishment;  membership. 

"599.  Chief  administrative  law  judge. 

"599a.  Divisions  of  the  Corps;  division  chief  judges. 

"599b.  Council  of  the  Corps. 

"599c.  Appointment  and  transfer  of  administrative  law  judges. 

"599d.  Jurisdiction. 

"599c.  Removal  and  discipline.". 

10  SEC.  4.  AGENCY  REVIEW  STUDY  AND  REPORT. 

1 1  (a)  Study. — The  chief  administrative  law  judge  of 

12  the  Administrative  Law  Judge  Corps  of  the  United  States 

13  shall  conduct  a  study  of  the  various  types  and  levels  of 

14  agency  review  to  which  decisions  of  administrative  law 

15  judges  are  subject.  A  separate  study  shall  be  conducted 

16  for  each  division  of  the  Corps.  The  studies  shall  include 

17  monitoring  and  evaluating  data  and  shall  be  conducted  in 

18  consultation  with  the  division  chief  judges,  the  Chairman 

19  of  the  Administrative  Conference  of  the  United  States, 

20  and  the  agencies  that  review  the  decisions  of  administra- 

21  tive  law  judges. 
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1  (b)  Report. — (1)  Not  later  than  2  years  after  the 

2  effective  date  of  this  Act,  the  Council  shall  report  to  the 

3  President  and  the  Congress  on  the  findings  and  rec- 

4  ommendations  resulting  from  the  studies  conducted  under 

5  subsection  (a). 

6  (2)  The  report  under  paragraph  (1)  shall  include  rec- 

7  ommendations,  including  recommendations  for  new  legis- 

8  lation,  for  any  reforms  that  may  be  appropriate  to  make 

9  review  of  administrative  law  judges'  decisions  more  effi- 

10  cient  and  meaningful  and  to  accord  greater  finality  to  such 

11  decisions,  except  that  all  decisions  subject,  before  the  ef- 

12  fective  date  of  this  Act,  to  review  pursuant  to  section 

13  205(g)  of  the  Social  Security  Act  (42  U.S.C.  405(g))  shall 

14  continue  to  be  subject  to  such  review  pursuant  to  such 

15  section. 

16  (3)  The  report  under  paragraph  (1)  shall  also  include 

17  recommendations  for  using  staff  more  efficiently  to  de- 

18  crease  backlogs,  especially  in  the  area  of  social  security 

19  disability  cases. 

20  SEC.  5.  TRANSITION  AND  SAVINGS  PROVISIONS. 

21  (a)  Transfer  of  Functions. — There  are  trans- 

22  ferred  to  the  administrative  law  judges  of  the  Administra- 

23  tive  Law  Judge  Corps  established  by  section  598  of  title 

24  5,  United  States  Code  (as  added  by  section  3  of  this  Act), 

25  all  functions  authorized  to  be  performed  on  the  day  before 
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1  the  effective  date  of  this  Act  by  the  administrative  law 

2  judges  appointed  under  section  3105  of  such  title  before 

3  the  effective  date  of  this  Act. 

4  (b)  Use  op  Agency  Facilities  and  Personnel. — 

5  With  the  consent  of  the  agencies  concerned,  the  Adminis- 

6  trative  Law  Judge  Corps  of  the  United  States  may  use 

7  the  facilities  and  the  services  of  officers,  employees,  and 

8  other  personnel  of  agencies  from  which  functions  and  du- 

9  ties  are  transferred  to  the  Corps  for  so  long  as  may  be 

10  needed  to  facilitate  the  orderly  transfer  of  those  functions 

1 1  and  duties  under  this  Act. 

12  (c)  Incidental  Transfers. — The  personnel,  assets, 

13  liabilities,  contracts,  property,  records,  and  unexpended 

14  balances   of  appropriations,    authorizations,    allocations, 

15  and  other  funds  employed,  held,  used,  arising  from,  avail- 

16  able  or  to  be  made  available,  in  connection  with  the  func- 

17  tions  transferred  by  this  Act,  are,  subject  to  section  1531 

18  of  title  31,  United  States  Code,  transferred  to  the  Corps 

19  for  appropriate  allocation. 

20  (d)  Pay  of  Transferred  Personnel. — The  trans- 

21  far  of  perstnnel  pursuant  to  subsection  (b)  or  (c)  shall 

22  be  without  reduction  in  pay  or  classification  for  5  years 

23  after  such  transfer. 

24  (e)  Authorities  of  Director  of  OMB. — The  Di- 

25  rector  of  the  Office  of  Management  and  Budget,  at  such 
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1  time  or  times  as  the  Director  shall  provide,  may  make 

2  such  determinations  as  may  be  necessary  \vith  regard  to 

3  the  functions  transferred  by  this  Act,  and  to  make  such 

4  additional  incidental  dispositions  of  personnel,  assets,  li- 

5  abilities,  grants,  contracts,  property,  records,  and  unex- 

6  pended  balances  of  appropriations,  authorizations,  alloca- 

7  tions,  and  other  funds  held,  used,  arising  from,  available 

8  to,  or  to  be  made  available  in  connection  with  such  func- 

9  tions,  as  may  be  necessary  to  carry  out  the  provisions  of 

10  this  Act. 

11  (f)   Continued   Effectiveness   of   Prior  Ac- 

12  TIONS. — ^All    orders,    determinations,    rules,    regulations, 

13  permits,  contracts,  collective  bargaining  agreements,  rec- 

14  ognition  of  labor  organizations,  certificates,  licenses,  and 

15  pri\ileges  which  have  been  issued,  made,  granted,  or  al- 

16  lowed  to  become  effective  in  the  exercise  of  any  duties, 

17  powers,  or  functions  which  are  transferred  under  this  Act 

18  and  are  in  effect  at  the  time  this  Act  becomes  effective 

19  shall  continue  in  effect  according  to  their  terms  until 

20  modified,  terminated,  superseded,  set  aside,  or  repealed  by 

21  the  Administrative  Law  Judge  Corpi  of  the  United  States 

22  or  a  judge  thereof  in  the  exercise  of  authority  vested  in 

23  the  Corps  or  its  members  by  this  Act,  by  a  court  of  com- 

24  petent  jurisdiction,  or  by  operation  of  law. 
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1  (g)  Pending  Proceedings. — (1)  Except  as  pro- 

2  vided  in  subsections  (d)(5)  and  (e)  of  section  599b  of  title 

3  5,  United  States  Code,  this  Act  shall  not  affect  any  pro- 

4  ceeding  before  any  department  or  agency  or  component 

5  thereof  which  is  pending  at  the  time  this  Act  takes  effect. 

6  Such  a  proceeding  shall  be  continued  before  the  Adminis- 

7  trative  Law  Judge  Corps  of  the  United  States  or  a  judge 

8  thereof,  or,  to  the  extent  the  proceeding  does  not  relate 

9  to  functions  so  transferred,  shall  be  continued  before  the 

10  agency  in  which  it  was  pending  on  the  effective  date  of 

1 1  this  Act. 

12  (2)  No  suit,  action,  or  other  proceeding  commenced 

13  before  the  effective  date  of  this  Act  shall  abate  by  reason 

14  of  the  enactment  of  this  Act. 

15  (h)  Reports  by  Office  of  Management  and 

16  Budget. — The  Director  of  the  Office  of  Management  and 

17  Budget  shall  monitor  and  report  to  the  Congress — 

18  (1)  60  days  after  the  effective  date  of  this  Act, 

19  on  the  amount  of  all  fiinds  expended  in  fiscal  year 

20  1995  by  each  agency  on  the  functions  transferred 

21  under  this  Act  and  the  amendments  made  by  .his 

22  Act; 

23  (2)   no  later  than  October   1,    1995,   on   the 

24  amount  of  unexpended  balances  of  appropriations, 

25  authorizations,  allocations,  and  other  funds  trans- 

•HR  1802  IH 


31 

29 

1  ferred  by  all  eigencies  to  the  Administrative  Law 

2  Judge  Corps  under  this  Act  and  the  amendments 

3  made  by  this  Act;  and 

4  (3)  1  year  after  the  effective  date  of  this  Act, 

5  and  each  of  the  next  2  years  thereafter  on — 

6  (A)  whether  the  expenditure  of  each  agen- 

7  cy  that  transfers  functions  and  duties  under 

8  this  Act  and  the  amendments  made  by  this  Act 

9  are  reduced  by  the  amount  of  savings  resulting 

10  from  the  transfer  of  such  functions  and  duties; 

11  and 

12  (B)  the  Grovemment  savings  resulting  from 

13  transfer  of  such  functions  to  the  Administrative 

14  Law  Judge  Corps  and  recommendations  to  the 

15  Congress  on  how  to  achieve  additional  savings. 

1 6  SEC.  6.  AUTHORIZATION  OF  APPROPRIATIONS. 

17  There  are  authorized  to  be  appropriated  for  each  of 

18  fiscal  years  1996,  1997,  1998,  1999,  and  2000  to  cany 

19  out  the  provisions  of  this  Act  and  subchapter  VI  of  title 

20  5,  United  States  Code  (as  added  by  section  3  of  this  Act) 

21  such  amounts  as  may  be  necessary,  not  to  exceed  in  any 

22  such  fiscal  year  the  total  amount  expended  by  all  agencies 

23  in  fiscal  year  1995  in  performing  all  functions  transferred 

24  under  this  Act  and  the  amendments  made  by  this  Act. 
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1  SEC.  7.  TECHNICAL  AND  CONFORMING  AMENDMENTS. 

2  (a)   Title   5,   United   States   Code. — Title   5, 

3  United  States  Code,  is  amended  as  follows: 

4  (1)  Section  593(b)  is  amended — 

5  (A)  by  redesignating  paragraphs  (4),  (5), 

6  and  (6)  as  paragraphs  (5),  (6),  and  (7),  respee- 

7  tively,  and 

8  (B)  by  inserting  the  following  after  para- 

9  graph  (3): 

10  "(4)  the  chief  administrative  law  judge  of  the 

11  Administrative    Law   Judge    Corps    of   the    United 

12  States;". 

13  (2)  Section  3105  is  amended  to  read  as  follows: 

14  **§  3105.  Appointment  of  administrative  law  judges 

15  "Administrative  law  judges  shall  be  appointed  by  the 

16  Council  of  the  Administrative  Law  Judge  Corps  pursuant 

17  to  sections  596  and  599c  of  this  title.". 

18  (3)  Section  3344,  and  the  item  relating  to  sec- 

19  tion  3344  in  the  table  of  sections  for  chapter  33,  are 

20  repealed. 

21  (4)  Subchapter  III  of  chapter  75,  and  the  items 

22  relating  to  subchapter  III  and  section  7521  in  the 

23  table  of  sections  at  the  beginning  of  chapter  75,  are 

24  repealed. 

25  (5)  Section  559  is  amended — 
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1  (A)  in  the  first  sentence  by  striking  "chap- 

2  ter  7"  and  ail  tiiat  follows  through  "7521"  and 

3  inserting  "subchapter  VI  of  this  chapter,  chap- 

4  ter  7,   and  sections   1305,   3105,   4301(2)(E), 

5  and  5372";  and 

6  (B)  in  the  last  sentence  by  striking  "chap- 

7  ter  7"  and  all  that  follows  through  "7521"  and 

8  inserting  "subchapter  VI  of  this  chapter,  chap- 

9  ter    7,    section    1305,    3105,    4301(2)(E),    or 

10  5372". 

11  (6)  Section  1305  is  amended — 

12  (A)  by  striking  "section  3105,  3344,"  and 

13  inserting  "sections  3105,";  and 

14  (B)  by  striking  ",  and  for  the  purpose  of 

15  section  7521   of  this  title,  the  Merit  Systems 

16  Protection  Board  may". 

17  (7)  Section  5514(a)(2)  is  amended  in  the  fourth 

18  sentence  by  striking  ",  except  that"  and  all  that  fol- 

19  lows  through  "administrative  law  judge". 

20  (8)  Section  7105  is  amended— 

21  (A)  in  subsection  (d)  by  striking  ",  admin- 

22  istrative  law  judges  under  section  3105  of  this 

23  title,";  and 
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1  (B)  in  subsection  (e)(2)  by  striking  "under 

2  subsection   (d)   of  this  section"   and   inserting 

3  "under  section  3105  of  this  title". 

4  (9)   Section   7132(a)   is   amended  by  striking 

5  "appointed  by  the  Authority  under  section  3105  of 

6  this  title"  and  inserting  "appointed  under  section 

7  3105  of  this  title  who  is  conducting  hearings  under 

8  this  chapter". 

9  (10)    Section    7502    is    amended    by    striking 

10  "7521  or". 

11  (11)  Section  7512(E)  is  amended  by  striking 

12  "or  7521". 

13  (b)  Other  Provisions  of  Law. — 

14  (1)  Section  6(c)  of  the  Commodity  Exchange 

15  Act  is  amended — 

16  (A)  in  the  second  sentence  (7  U.S.C.  9) — 

17  (i)   by  striking  "Administrative   Law 

18  Judge  designated  by  the  Commission"  and 

19  inserting  "administrative  law  judge  of  the 

20  Administrative  Law  Judge  Corps";  and 

21  (ii)  by  striking  "Administrative  Law 

22  Judge"  and  inserting  "administrative  law 

23  judge";  and 

24  (B)     by     striking     "Administrative     Law 

25  Judge"   each   .subsequent   place   it   appears   (7 
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1  U.S.C.   15)  and  inserting  "administrative  law 

2  judge  of  the  Administrative  Law  Judge  Corps". 

3  (2)  Section  12(b)  of  the  Commodity  Exchange 

4  Act  (7  U.S.C.  16(b))  is  amended  by  striking  "Ad- 

5  ministrative  Law  Judges,". 

6  (3)  Section  274B(e)(2)  of  the  Immigration  and 

7  Nationality  Act  (8  U.S.C.  1324b(e)(2))  is  amended 

8  by  striking  "are  specially  designated  by  the  Attorney 

9  General  as  having"  and  inserting  "have". 

10  (4)    Section    1416(a)    of  the   Interstate   Land 

11  Sales  Full  Disclosure  Act  (15  U.S.C.   1715(a))   is 

12  amended — 

13  (A)   in  the  first  sentence  by  inserting  ", 

14  subject  to  section  599d  of  title  5,  United  States 

15  Code,"  after  "who  may"; 

16  (B)  by  striking  the  second  .sentence;  and 

17  (C)  in  the  third  .sentence  by  striking  "his 

18  administrative  law  judges  to  other  administra- 

19  tive  law  judges  or"  and  inserting  "administra- 

20  tive  law  judges  carrying  out  functions  under 

21  this  title". 

22  (5)  Section  488A(b)  of  the  Higher  Education 

23  Act  of  1965  (20  U.S.C.  1095a(b))  is  amended  in  the 

24  third  sentence  by  striking  ",  except  that"  and  all 

25  that  follows  through  "administrative  law  judge". 
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1  (6)  Section  509(1)  of  title  28,  United  States 

2  Code,  is  amended — 

3  (A)  by  striking  "subchapter  11"  and  insert- 

4  ing  "subchapters  11  and  VI";  and 

5  (B)  by  striking  "employed  by  the  Depart- 

6  ment  of  Justice". 

7  (7)  Section  12  of  the  Occupational  Safety  and 

8  Health  Act  of  1970  (29  U.S.C.  661)  is  amended— 

9  (A)  in  subsection  (e) — 

10  (i)    by    striking    "administrative    law 

11  judges  and  other";  and 

12  (ii)  by  striking  ":  Provided"  and  all 

13  that  follows  through  the  end  of  the  sub- 

14  section  and  inserting  a  period; 

15  (B)  in  subsection  (j)  in  the  first  sentence 

16  by  striking  "A"  and  all  that  follows  through 

17  "Commission,"  and  inserting  "An  administra- 

18  tive  law  judge  to  whom  is  assigned  any  proceed- 

19  ing  instituted  before  the  Commission  shall  hear 

20  and  make  a  determination  upon  the  proceeding 

21  and  any  motion  in  connection  with  such  pro- 

22  ceeding,";  and 

23  (C)  by  striking  subsection  (k). 

24  (8)  Section  502(e)(1)  of  the  Rehabilitation  Act 

25  of  1973  (29  U.S.C.  792(e)(1))  is  amended  by  strik- 
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1  ing  the  second  and  third  sentences  and  inserting  the 

2  following:    "Proceedings   required   to   be   conducted 

3  under  this  section  shall  be  presided  over  by  adminis- 

4  trative  law  judges  appointed  under  subchapter  VI  of 

5  chapter  5  of  title  5,  United  States  Code.". 

6  (9)  Section  166  of  the  Job  Training  Partner- 

7  ship  Act  (29  U.S.C.  1576(a))  is  amended  in  the  first 

8  sentence  by  striking  "of  the  Department  of  Labor". 

9  (10)  Section  5(e)  of  the  Federal  Mine  Safety 

10  and   Health   Act   of   1977    (30    U.S.C.    804(e))    is 

1 1  amended  to  read  as  follows: 

12  "(e)  Proceedings  required  to  be  conducted  in  accord- 

13  ance  with  the  provisions  of  this  Act  shall  be  presided  over 

14  by  administrative  law  judges  appointed  under  subchapter 

15  VI  of  chapter  5  of  title  5,  United  States  Code.". 

16  (11)  Section   113  of  the  Federal  Mine  Safety 

17  and    Health    Act    of    1977    (30    U.S.C.    823)    is 

18  amended — 

19  (A)  in  subsection  (b)(2)  by  striking  all  that 

20  follows  the  second  sentence; 

21  (B)  in  subsection  (d)(1)  in  the  first  sen- 

22  tence  by  striking  "appointed  by  the  Commis- 

23  sion"  and  all  that  follows  through  "by  the  Com- 

24  mission,"  and  inserting  "to  whom  is  assigned 

25  any  proceeding  instituted  before  the  Commis- 
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1  sion  shall  hear  and  make  a  determination  upon 

2  the  proceeding  and  any  motion  in  connection 

3  with  the  proceeding,";  and 

4  (C)  in  subsection  (e)  in  the  first  sentence 

5  by  striking  "its"  each  place  it  appears. 

6  (12)  Section  428(b)  of  the  Black  Lung  Benefits 

7  Act  (30  U.S.C.  938(b))  is  amended  by  striking  the 

8  seventh  sentence. 

9  (13)    Section    321(c)(1)    of    title    31,    United 

10  States  Code,  is  amended — 

1 1  (A)  by  striking  "subchapter  IT"  and  insert- 

12  ing  "subchapters  II  and  VI";  and 

13  (B)    by   striking   "employed   by   the   Sec- 

14  retary". 

15  (14)  Section  3801(a)(7)(A)  of  title  31,  United 

16  States  Code,  is  amended  by  striking  "appointed  in 

17  the  authority"  and  all  that  follows  through  "such 

18  title;"    and   inserting   "of  the   Administrative   Law 

19  Judge  Corps;". 

20  (15)  Section  19(d)  of  the  Longshore  and  Har- 

21  bor  Workers'  Compensation  Act  (33  U.S.C.  919(d)) 

22  is  amended  by  amending  the  second  .sentence  to  read 

23  as  follows:  "Any  such  hearing  shall  be  conducted  by 

24  an   administrative    law  judge   qualified    under   sub- 

25  chapter  VI  of  chapter  5  of  that  title.". 
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1  (16)   Section   21(b)(5)   of  the  Longshore   and 

2  Harbor   Workers'    Compensation    Act    (33    U.S.C. 

3  921(b)(5))  is  amended  by  striking  the  first  sentence. 

4  (17)  Section  7101(b)(2)(B)  of  title  38,  United 

5  States  Code,  is  amended  by  striking  "7521"  and  in- 

6  serting  "599e". 

7  (18)  Section  8(b)(1)  of  the  Contract  Disputes 

8  Act  of  1978  (41  U.S.C.  607(b)(1))  is  amended  in 

9  the  first  sentence  by  striking  "hearing  examiners  ap- 

10  pointed  pursuant  to  section  3105  of  title  5,  United 

11  States    Code"    and    inserting    "administrative    law 

12  judges   appointed   under   section   3105   of  title    5, 

13  United  States  Code  (as  in  effect  on  the  day  before 

14  the  effective  date  of  the  Reorganization  of  the  Fed- 

15  eral  Administrative  Judiciary  Act)". 

16  (19)  Section  705(a)  of  the  Civil  Rights  Act  of 

17  1964  (42  U.S.C.  2000e-4(a))  is  amended— 

18  (A)      by     striking     "administrative      law 

19  judges,";  and 

20  (B)  by  striking  ":  Provided"  and  all  that 

21  follows  through  the  end  of  the  .ubsection  and 

22  inserting  a  period. 

23  (20)   Section   808(c)   of  the  Act  of  April    11, 

24  1968  (42  U.S.C.  3608(c)),  is  amended— 
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1  (A)  in  the  first  sentence  by  inserting  ", 

2  subject  to  section  599d  of  title  5,  United  States 

3  Code,"  after  "The  Secretary  may"; 

4  (B)  by  striking  the  second  sentence;  and 

5  (C)  in  the  last  sentence  by  striking  "his 

6  hearing  examiners  to  other  hearing  examiners 

7  or"   and  inserting  "administrative  law  judges 

8  carrying  out  functions  under  this  title". 

9  (21)  Section  806  of  the  Omnibus  Crime  Control 

10  and  Safe  Streets  Act  of  1968  (42  U.S.C.  3787)  is 

1 1  amended — 

12  (A)  in  the  first  sentence  by  striking  "ap- 

13  point  such  hearing  examiners"  and  all  that  fol- 

14  lows  through  "United  States  Code,"  and  insert- 

15  ing  ",  subject  to  section  599d  of  title  5,  United 

16  States  Code,  request  the  use  of  such  adminis- 

17  trative  law  judges";  and 

18  (B)    in   the   second   sentence   by   striking 

19  "hearing  examiner  or  administrative  law  judge 

20  assigned  to  or  employed  thereby"  and  inserting 

21  "such  administrative  law  judge". 

22  (22)  Section  401(c)  of  the  Department  of  En- 

23  ergy    Organization    Act    (42    U.S.C.    7171(c))    is 

24  amended  by  striking  "appointment  and  employment 

25  of  hearing  examiners  in  accordance  with  the  provi- 
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1  sions  of  title  5,"  and  inserting  "referral  of  eases  to 

2  the  Administrative  Law  Judge  Corps  in  accordance 

3  with  subchapter  VI  of  chapter  5  of  title  5,". 

4  (23)  Section  303(c)(3)  of  the  Independent  Safe- 

5  ty  Board  Act  of  1974  (49  U.S.C.  App.  1902(c)(3)) 

6  is  amended  by  striking  ",  attorneys,  and  administra- 

7  tive  law  judges"  and  inserting  "and  attorneys". 

8  (24)    Section    304(b)(1)    of   the    Independent 

9  Safety    Board    Act    of    1974     (49     U.S.C.    App. 

10  1903(b)(1))   is   amended   in   the   first   sentence  by 

11  striking  "employed  by  or". 

12  (c)  References  in  Other  Laws. — Reference  in 

13  any  other  Federal  law  to  an  administrative  law  judge  or 

14  hearing  examiner  or  to  an  administrative  law  judge,  hear- 

15  ing  examiner,  or  employee  appointed  under  section  3105 

16  of  title  5,  United  States  Code,  shall  be  deemed  to  refer 

17  to  an  administrative  law  judge  of  the  Administrative  Law 

18  Judge  Corps  established  by  section  598  of  title  5,  United 

19  States  Code. 

20  SEC.  8.  OPERATION  OF  THE  CORPS. 

21  Operation  c^  the  Corps  shall  commence  on  the  date 

22  the  first  chief  administrative  law  judge  of  the  Corps  takes 

23  office. 
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1  SEC.  9.  CONTRACT  DISPUTES  ACT. 

2  Nothing  in  this  Act  or  the  amendments  made  by  this 

3  Act  shall  be  deemed  to  affect  any  agency  board  established 

4  pursuant  to  the  Contract  Disputes  Act  (41  U.S.C.  601 

5  and  following),  or  any  other  person  designated  to  resolve 

6  claims  or  disputes  pursuant  to  such  Act. 

7  SEC.  10.  PAYMENT  BY  CERTAIN  AGENCIES  FOR  ADMINIS- 

8  TRATIVE    LAW    JUDGE    SALARIES    AND    EX- 

9  PENSES. 

10  Any  agency  which  before  the  effective  date  of  this  Act 

11  paid   the   salaries   and   expenses   of  administrative   law 

12  judges  from  fees  charged  by  such  agency  shall  on  and 

13  after  the  effective  date  of  this  Act  pay  from  such  fees  to 

14  the  chief  judge  of  the  Administrative  Law  Judge  Corps, 

15  or  the  designee  of  the  cliief  judge,  an  amount  necessary 

16  to  reimburse  the  salaries  and  expenses  of  the  Corps  for 

17  services  provided  by  the  Corps  to  such  agency. 

1 8  SEC.  11.  EFFECTIVE  DATE. 

19  Except    as   othenvise   pro\ided,    this   Act   and   the 

20  amendments  made  by  tliis  Act  shall  take  effect  120  days 

21  after  the  date  of  the  enactment  of  this  Act. 

O 
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Mr.  Gekas  With  that  background,  we  will  begin  the  hearing  by 
introducing  the  distinguished  panel  which  we  have  before  us.  Actu- 
ally, you  look  like  a  jury  there,  and  so  I'm  going  to  have  to  restrain 
myself  from  issuing  instructions  to  the  jury. 

We  note  the  presence  of  the  gentleman  from  Virginia,  Mr.  Scott, 
and  the  gentleman  from  Illinois,  Mr.  Flanagan.  And  I  will  yield  to 
Mr.  Chabot  for  any  opening  remarks  that  he  might  wish  to  render. 

Mr.  Chabot.  Thank  vou,  Mr.  Chairman.  I'll  be  very  brief  I  want 
to  commend  you  for  holding  this  additional  hearing  to  air  the  views 
of  various  executive  branch  agencies  regarding  the  creation  of  a 
new  administrative  law  judge  corps.  Several  of  the  agencies  that 
will  be  represented  here  today  carry  out  very  important  respon- 
sibilities, and  their  thoughts  on  this  subject  ought  to  be  g^ven  care- 
ful considerations.  I  think  that  this  hearing,  therefore,  will  be  very 
worthwhile. 

Serious  concerns  over  the  AU  corps  proposal  are  not  new  to  this 
administration.  Opposition  has  been  bipartisan.  I  have  had  the  op- 
portunity to  review  testimony  from  the  Reagan  and  Bush  adminis- 
trations on  similar  concepts  that  were  rejected  during  those  years. 
One  central  criticism  of  the  corps  approach  was  encapsulated  by 
Lee  Rawls,  the  Assistant  Attorney  General  for  the  Office  of  the 
Legislative  Affairs  under  President  Bush,  who  observed  in  1992, 
and  I'd  like  to  quote  from  that,  "Wholly  divorcing  AU's  from  the 
executive  branch  agencies,  whose  missions  they  help  carryout, 
would  create  a  quasi-branch  within  a  branch  of  government  that 
would  needlessly  complicate  an  already  complex  administrative 
process." 

That  sort  of  concern,  implicating  separation  of  powers  consider- 
ations, is  the  kind  of  question  that  we're  going  to  have  to  address 
in  dealing  with  this  legislation.  And  I  look  forward  to  the  testimony 
of  our  witnesses  today. 

I  have  one  important  request,  Mr.  Chairman.  Our  colleague  and 
my  bordering  State  neighbor,  Jim  Bunning,  the  chairman  of  the 
Subcommittee  on  Social  Security  of  the  Committee  on  Ways  and 
Means,  would  have  liked  to  have  been  with  us  today,  but,  unfortu- 
nately, he's  been  detained  by  other  obligations.  He  has  carefully 
studied  this  issue  over  a  period  of  years  and  has  prepared  a  state- 
ment that  he  would  like  included  in  the  record  of  today's  hearings. 
And  with  your  consent,  I  would  like  to  ask  that  his  statement  oe 
placed  in  the  record. 

Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Without  objection,  the  testimony  by  the  gentleman 
from  Kentucky,  Mr.  Bunning,  will  be  accepted  into  the  record. 
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[The  prepared  statement  of  Mr.  Bunning  follows:] 

Prepared  Statement  of  Hon.  Jim  Bunning,  a  Representative  in  Congress 
From  the  State  of  Kentucky 

Thank  you  for  the  opportunity  to  comment  on  H.R.  1 802,  the  Reorganization  of 
the  Federal  Administrative  Judiciary  Act.    I  appreciate  the  Subcommittee's  efforts  to  fully 
examine  the  long-term  ramifications  of  this  legislation  on  both  the  public  and  all  of  the 
federal  agencies  affected  by  it. 

As  Chairman  of  the  Social  Security  Subcommittee,  one  of  my  primary 
responsibilities  is  oversight  of  the  Social  Security  Administration,  including  the 
Administrative  Law  Judges  employed  by  SSA.   I  have  a  great  deal  of  interest  in  SSA's 
administrative  problems,  and  particular  concern  about  the  public  service  provided  by  the 
Office  of  Hearings  and  Appeals  —  the  branch  of  SSA  that  reviews  all  cases  appealed  by 
applicants.   I  know  that  the  Members  of  the  Subcommittee  on  Commercial  and 
Administrative  Law  share  my  concerns  about  SSA's  problems. 

I  am  particularly  concerned  about  the  impact  of  H.R.  1 802  because  SSA  employs 
80  percent  or  1,094  of  the  1,363  federal  ALJs.   The  remaining  269  are  employed  by  29 
other  federal  agencies.   ALJs  and  the  Office  of  Hearings  and  Appeals  play  an  integral 
part  in  the  operation  of  SSA,  primarily  the  disability  program.   Approximately  97  percent 
of  all  cases  heard  by  ALJs  are  disability  cases. 

Let  me  first  say  a  few  words  about  the  magnitude  of  the  workload  SSA  struggles 
to  deal  with.   SSA  currently  serves  over  43  million  Social  Security  recipients,  as  well  as 
6.5  million  Supplemental  Security  Income  recipients.   In  the  coming  fiscal  year,  SSA 
expects  to  take  2.5  million  new  disability  claims,  574,000  disability  appeals  and  receive 
over  75  million  calls  on  its  toll  fi-ee  800  number.   In  addition,  1.6  million  of  the  4.2 
million  individuals  receiving  Social  Security  disability  insurance  are  overdue  for 
continuing  disability  reviews.   In  my  view,  this  workload  is  of  such  staggering  and  near- 
crisis  proportions  that  any  proposal  that  would  have  even  the  slightest  impact  on  SSA 
operations  must  be  carefully  examined  and  deliberated  by  Congress,  lest  we  inadvertently 
push  SSA  into  a  state  of  collapse. 

There  is  no  doubt  that  all  of  us  want  to  ensure  that  ALJs  serve  the  public  and  the 
taxpayers  in  the  most  productive  and  efficient  manner  possible.   However,  as  I  have 
communicated  to  Chairman  Gekas  before,  I  have  strong  concerns  regarding  the 
establishment  of  an  Independent  ALI  Corps.  (A  copy  of  my  previous  correspondence  is 
attached.)   In  brief,  I  am  very  concerned  that: 

o         People  with  disabilities  would  be  harmed,  not  helped,  by  a  new  agency; 

o         There  is  no  need  for  a  new  agency; 

o         A  new  agency  would  cost  more  money;  and 
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determination  process. 

People  Hith  disabilities  would  be  harmed  by  a  new  agency 

We  all  know  that  service  to  disabled  applicants  has  deteriorated  -  especially  to 
those  appealing  their  claims.   Constituents  must  wait  over  357  days  from  request  for 
hearing  until  they  receive  their  decision,  because  the  increased  demand  for  hearings  has 
created  a  backlog  of  over  580,000  hearing  cases.   SSA  is  attempting  to  address  this  crisis 
through  its  short-term  disability  project  and  long-term  disability  reengineering.  As  a 
"result,    SSA  has  seen  OHA  office  productivity  increase  27  percent  and  ALJ  decision 
accuracy  improve. 

SSA  has  far  more  available  resources  to  shift  from  other  agency  components  to 
help  process  hearing  workloads.  All  available  resources  need  to  be  devoted  to  these 
initiatives,  not  setting  up  a  new  bureaucracy.   Adding  a  new  bureaucracy,  fragmenting  the 
process,  and  losing  flexibility  to  shift  needed  resources  can  only  serve  to  further  harm 
those  trying  desperately  to  receive  benefits  due  to  their  severe  physical  and  mental 
impairments. 

There  is  no  need  for  a  new  agency 

While  some  ALJs  have  claimed  that  to  be  impartial  they  must  be  given  the  same 
independence  as  a  judicial  judge,  administrative  hearings  conducted  by  the  ALIs  are 
designed  to  provide  a  chance  for  an  agency  to  correct  its  own  mistakes.  By  taking  a 
fresh  look  at  the  evidence  in  the  hearing  setting,  another  agent  of  the  agency  can 
determine  whether  a  previous  decision  was  correct.    The  decision  is  the  decision  of  the 
agency,  not  the  decision  of  an  individual  judge.   In  Goldberg  v.  Kelly,  the  Supreme  Court 
concluded  that  an  adjudicator  can  be  impartial  even  though  he  or  she  is  an  official  of  the 
public  agency  that  made  the  initial  decision,  and  can  even  be  involved  in  aspects  of  the 
case  as  long  as  he  or  she  did  not  participate  in  making  the  determination  under  review. 

ALJs  clearly  have  independence,  as  evidenced  by  their  historically  high  allowance 
rate  of  80  percent  of  those  cases  actually  heard  by  an  ALJ.   ALJs  have  full  protection  of 
decisional  independence  consistent  with  the  Administrative  Procedures  Act  In  addition, 
complaints  against  ALJs  are  decided  by  the  Merit  Systems  Protection  Board,  not  SSA, 
and  the  Office  of  Personnel  Management,  not  SSA,  sets  the  criteria  for  hiring  and 
salaries. 

A  new  agency  would  cost  more  money 

In  my  view,  H.R.  1802  unrealistically  attempts  to  freeze  costs  at  1996  levels 
despite  the  fact  that  disability  claims  have  risen  and  are  projected  to  continue  to  rise. 
Your  freeze  will  only  serve  to  guarantee  an  increase  in  hearing  backlogs,  further 
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lengthening  decision  delays  and  dramatically  worsening  service. 

A  very  real  concern  exists  regarding  the  need  for  representation  of  S3A  in 
proceedings  before  a  separate  ALJ  Corp.   SSA's  obligation  to  protect  the  integrity  of  the 
trust  fund,  would  require  that  an  SSA  representative  be  present  at  the  proceeding  to 
ensure  it  is  in  full  accord  with  SSA  policy  and  procedures.   This  is  estimated  to  cost  a 
minimum  of  $25  million  more  annually.   Also,  administrative  services  performed  now  by 
SSA  would  wind  up  being  duplicated  to  some  degree  in  both  agencies. 

A  new  agency  would  further  fracture  a  broken  disability  determination  process 

The  State  disability  determination  agencies  allow  34  percent  of  initial  level 
decisions  and  13  percent  of  reconsideration  level  decisions.   When  you  compare  this  to  an 
80  percent  allowance  rate  by  ALJs,  it  is  easy  to  understand  that  there  is  something  very 
wTong  with  the  way  decisions  are  made,  and  why  applicants  routinely  pursue  their  claims 
to  the  hearing  stage.    SSA  is  trying  to  address  this  huge  problem  as  part  of  its  disability 
reengineering  effort. 

One  critical  element  of  reengineering  is  to  ensure  uniform  understanding  and 
application  of  agency  policy  at  all  adjudication  levels.   The  key  to  the  success  of  this 
initiative  is  the  cooperative  effort  of  State  disability  examiners,  OHA  staff  attorneys,  and 
ALJs  -  all  working  side-by-side  and  all  "reading  from  the  same  page"  of  the  book.  These 
efforts  are  critical  to  ensure  that  applicants  are  treated  the  same  nationwide,  as  well  as  to 
insure  that  consistent  national  disability  policy  is  implemented. 

I  am  convinced  that  the  answer  is  not  the  new  bureaucracy  that  H.R.  1 802  would 
create,  and  I  respectfully  ask  that  further  consideration  be  given  to  what  I  believe  would 
be  the  disastrous  impact  of  the  proposal  on  SSA  and  the  public  it  serves  ~  taxpayers  and 
applicants  alike.   In  my  view  as  Chairman  of  the  Social  Security  Subcommittee,  the 
answer  to  the  problems  with  the  disability  program  rest  with  reforms  SSA  has  underway 
and  with  legislative  changes  being  contemplated  by  my  Subcommittee. 

In  the  three  hearings  we  held  last  year,  the  Social  Security  Subcommittee  heard 
many  excellent  suggestions  for  disability  reform,  including  those  made  by  AUs  -  all  of 
which  are  under  serious  consideration.   I  assure  you  that  we  are  working  to  solve  the 
problems  with  the  disability  program.   By  working  together,  I  am  confident  that  Congress 
can  make  real  improvements  in  the  disability  program,  particularly  to  insure  that  severely 
disabled  applicants  receive  benefits  as  quickly  as  possible.   I  look  forward  to  working 
with  the  Chairman  and  Members  of  the  Commercial  and  Administrative  Law 
Subcommittee  to  achieve  this  goal. 
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Washington.  DC  20S1S 

I  am  writing  to^you  about  an  issue  of  great  concern  to  both  of  us  -  the  Social 
Security  disability  program.  And  we  have  every  reason  to  be  concerned,  because  the 
program  is  in  crisis. 

Few  people  realize  that  if  we  bad  not  taken  action  last  year,  transferring  part  of  the 
payroll  tax  from  retirement  to  disability  as  part  of  legislation  to  flx  the  'nanny  tax*  problem, 
the  disability  program  would  have  become  insolvent  and  unable  to  pay  benefits  starting  lUj 
year.   But  keeping  disability  solvent  will  cost  the  retirement  trust  ftind  S300  billion  over  the 
next  20  years  alone. 

This  transfer  of  fuitds  was  necessitated  by  unprecedented  recent  growth  in  the 
disability  program.   Disability  benefit  payments  will  exceed  $40  billion  this  year  -  when  you 
add  SSI,  $66  billion.  That  represents  an  increase  in  excess  of  100  percent  in  SSDI  and  SSI 
paymenu  in  the  past  10  years  alooe! 

The  number  of  people  gening  SSDI  and  SSI  benefits  on  account  of  disability  has 
skyrocketed  from  about  6  million  to  10  million  in  the  same  period.  And  the  claims  keep 
pouring  in.  with  2.8  million  expected  in  1995.  Add  to  that  a  hearing  backlog  of  500,000 
cases,  and  another  2  million  cases  overdue  for  medical  review,  and  you  quickly  see  the 
immensity  of  the  problem. 

I've  held  three  hearings  since  May  to  help  get  a  handle  on  the  problem,  and  I 
appreciated  your  taking  time  to  present  your  suggestions  to  die  Subcommittee  on  May  24  on 
improving  rehabilitation  services.  As  the  result  of  your  testimony  and  that  of  others,  I  plan 
to  incorporate  changes  expanding  rehabOiutioa  services  in  the  disabOiQr  reform  bill  I'm 
currently  working  on. 

I  understand  that  you  intend  to  mark  up  H.R.  1802,  your  bill  to  create  an  independeol 
administrative  law  judge  corps.  Since  80  percem  of  all  ALIs  now  work  for  SSA,  primarily 
on  disability  issues,  I  have  a  great  interest  in  your  bill  and  iu  potential  effect  on  both  service 
10  the  public  and  the  solvency  of  the  disability  trust  fund. 
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Although  Social  Security's  $330  billion  benefit  expenditures  are  'off  budget."  SSA's 
$6  billion  salary  and  expense  budget  is  not.   This  causes  great  problems  io  providing  the 
level  of  service  the  public  has  a  right  to  expect.    SSA  now  spends  roughly  half  this  budget 
administering  the  disability  program,  even  though  only  4  million  of  the  42  million  people 
receiving  Social  Security  benefits  are  disabled.  About  S5-600  million  will  be  spent  on 
bearing-related  expenses,  including  salaries  to  the  1000  SSA  ALJs.  Since  administrative 
expenses  are  subject  to  the  discretionary  spending  cap,  SSA  has  to  compete  for  the  resources 
it  needs  to  provide  service  to  the  public,  including  processing  disability  claims  and  hearings. 

It  is  my  understanding  that  your  bill  would  require  agencies  such  as  SSA  to  reimburse 
the  independent  AU  corps  for  the  salaries  and  expenses  of  the  corps  for  services  provided  to 
the  agency  --  but  that  expcndihjres  would  be  capped  at  1995  levels  until  2000.  If  this  is  the 
case,  the  hearing  backlogs  are  guaranteed  to  increase,  and  delays  will  worsen  since, 
according  to  SSA  and  GAO,  each  AU  hears,  on  average,  one  case  per  day  ••  a  total  of  about 
250,000  hearings  a  year  nationwide.   If  you  were  to  dispense  with  the  cap,  you  would  in 
effect  reduce  service  to  all  other  Social  Security  applicants  and  beneficiaries,  since  you 
would  be  drawing  more  from  SSA's  limited  salary  and  expense  budget  to  pay  for  hearing 
expenses.   Either  way,  the  bill  will  end  up  costing  money,  and  causing  SSA  service  to  the 
public  to  further  deteriorate. 

Perhaps  you  can  help  me  to  understand  how  AUs  who  allow  80  percent  of  the  cases 
they  hear  feel  a  lack  of  independence.  I  am  deeply  concerned  that  by  creating  an  even  more 
'independent*  AU  corps,  you  will  further  iiKrease  this  allowance  rate,  causing  a  further  run 
on  the  disability  trust  fund.  With  disability  facing  insolvency  in  2016,  and  the  whole  Social 
Security  system  facing  it  in  2030,  that's  a  risk  I  don't  think  we  can  afford.  In  addition,  an 
independent  AU  corps  would  almost  require  that  SSA  be  represented  at  any  proceedings. 
This  is  estimated  to  cost  a  minimum  of  $25  million  more  annually. 

Because  I  know  that  you  share  my  concerns  about  the  disability  program,  I  would 
appreciate  the  opportunity  to  discuss  my  concerns  with  you  before  you  move  forward  with 
your  bill.   I  am  attaching  a  copy  of  a  letter  expressing  SSA's  concerns.   I  have  also  asked 
my  staff  to  work  with  your  staff  in  providing  information  so  that  our  common  goal  --  fixing 
the  disability  problem  ->can  be  achieved. 


With  bes^^fcrTonal  regards, 


Atuchmcnt   •^.  filc  »W^   Svh^»t»\iife  C  (>P 
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Mr.  Gekas.  We  thank  the  gentleman. 

Mr.  Chabot.  Thank  you.  Tnank  you,  Mr.  Chairman. 

Mr.  Gekas.  Does  the  gentleman  from  Virginia  seek  recognition? 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  don't  have  a  statement, 
but  it  is  a  delight  to  hear  from  those  who  will  actually  be  affected 
by  the  legislation,  and  I  look  forward  to  their  remarks.  Thank  you. 

Mr.  Gekas.  We  thank  the  gentleman.  We'll  proceed  with  the  first 
panel. 

We  have  with  us  Elizabeth  Moler,  Chair  of  the  Federal  Energy 
Regulatory  Commission;  William  B.  Gould,  Chairman  of  the  Na- 
tional Labor  Relations  Board;  Rita  S.  Geier,  Deputy  Associate  Com- 
missioner for  Hearings  and  Appeals  at  the  Social  Security  Adminis- 
tration, substituting  for  Arthur  Fried,  General  Counsel;  and  Ste- 
phen Calkins,  General  Counsel  of  the  Federal  Trade  Commission. 

We  will  begin  in  the  order  in  which  we  have  announced  them 
and  ask  that  each  individual  restrict  his/her  remarks  to  5  minutes 
if  possible.  And  we  say  at  the  outset  that  all  the  written  state- 
ments that  have  been  prepared  will  be  accepted  for  the  record,  and 
you  may  feel  free  to  draw  from  them  or  to  speak  extemporaneously 
from  them, 

Ms.  Moler. 

STATEMENT  OF  ELIZABETH  A.  MOLER,  CHAm,  FEDERAL 
ENERGY  REGULATORY  COMMISSION 

Ms.  Moler.  Thank  you  very  much,  Mr.  Chairman  and  members 
of  the  subcommittee. 

I  appreciate  your  invitation  to  appear  before  you  today  to  talk 
about  the  reorganization  of  the  Federal  Administrative  Judiciary 
Act.  I  want  to  make  three  points. 

First,  I  oppose  the  provisions  of  the  bill  that  would  create  an  ad- 
ministrative law  judge  corps.  The  Federal  Energy  Regulatory  Com- 
mission needs  its  ALJs'  specialized  expertise  and  the  flexibility  to 
use  their  case  management  skills  for  the  particularly  complex  cases 
we  deal  with. 

Second,  I  would  support  making  administrative  law  judges  ac- 
countable to  someone  for  their  conduct  and  performance.  That  is 
not  the  case  today. 

Third,  I  would  also  support  giving  an  agency  head  greater  lati- 
tude in  selecting  a  new  judge.  The  agency  head  should  have  au- 
thority to  select  any  individual  from  a  pool  of  qualified  candidates. 
That,  too,  is  not  the  case  today. 

The  Federal  Energy  Regulatory  Commission  has  responsibility 
over  major  aspects  ofthe  Nation's  natural  gas  industry,  public  util- 
ity industry,  non-Federal  hydroelectric  projects,  and  interstate  oil 
pipelines.  From  the  examples  I  provide  in  my  written  testimony, 
you  can  see  that  our  cases  are  often  large  and  complex,  involving 
millions  and  sometimes  hundreds  of  millions  of  dollars  and  some- 
times with  hundreds  of  parties.  Suffice  it  to  say  the  work  we  do  is 
complex  and  requires  a  gpreat  deal  of  expertise  and  the  stakes  can 
be  enormous. 

The  Commission  employs  19  administrative  law  judges  who  pos- 
sess substantial  experience  and  expertise  in  the  law  and  policies  of 
the  Commission  as  well  as  critical  knowledge  about  the  industries 
we  regulate.  These  AU's  have  developed  the  strong  case  manage- 
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ment  skills  needed  to  preside  over  our  arcane,  complex  cases.  With 
this  background,  let  me  explain  why  I  do  not  support  transfer  of 
our  administrative  law  judges  to  a  central  corps. 

First,  with  a  central  corps,  the  Commission  would  lose  the  exper- 
tise of  our  ALJ's.  This  would  seriously  impair  the  Commission's 
ability  to  deal  responsibly  with  its  cases.  Having  access  to  a  pool 
of  judges  who  are  knowledgeable  about  the  arcane  and  extremely 
complex  regulatory  laws  and  policies  the  Commission  administers 
is  critical  to  the  Commission,  and,  more  important,  to  the  parties 
whose  cases  come  before  us. 

Interestingly,  when  the  State  of  Maryland  established  its  pro- 
gram, to  which  you  referred  as  one  of  the  20  that  are  already  in 
existence,  the  State  legislature  excluded  from  that  central  corps  the 
ALJ's — they  are  called  hearing  examiners  in  Maryland — employed 
by  the  Maryland  Public  Service  Commission  for  the  same  reason  I 
am  urging  here.  They  wanted  to  preserve  the  specialized  knowl- 
edge that  those  judges  possessed  about  the  complex  regulatory 
matters  that  come  before  the  Maryland  commission. 

A  second  problem  with  the  proposed  legislation  is  that  the  Com- 
mission would  lose  control  over  our  caseload.  The  Commission  is 
charged  with  the  statutory  responsibility  for  deciding  the  cases 
that  come  before  us  in  an  efficient  manner.  It  is  up  to  the  Commis- 
sion in  the  first  instance  whether  a  particular  case  should  be  sent 
to  an  AU.  The  Commission  establishes  priorities  and  deadlines  for 
decision.  And  we  use  ALJ's  in  a  variety  of  ways  in  addition  to  their 
traditional  function  of  serving  as  factfinders  in  cases  involving  for- 
mal, evidentiary  hearing,  and  as  developers  of  recommended  deci- 
sions. 

Under  the  proposed  legislation,  the  Commission  would  lose  the 
necessary  flexibility  and  discretion  that  we  enjoy  today  and  use 
well,  I  believe.  Nor  do  I  see  benefits  that  would  be  derived  from  im- 
plementing the  corps,  at  least  from  my  perspective.  I  seriously 
question  whether  it  makes  any  sense  to  jeopardize  the  processing 
of  workload  at  one  agency  to  solve  a  backlog  problem  at  another 
agency.  And  it  is  not  clear  to  me  that  the  perceived  savings  from 
establishing  an  ALJ  corps  are  necessarily  tied  to  the  creation  of  a 
new  agency  for  administrative  law  judges. 

The  bill  does  address  a  serious  concern  by  including  a  mecha- 
nism for  the  removal  and  discipline  of  administrative  law  judges. 
I  would  support  a  proposal  where  the  agencies  continue  to  hire  and 
employ  their  own  administrative  law  judges,  but  where  a  central 
office  is  responsible  for  overseeing  a  complaint-review  process  much 
like  that  contained  in  section  599(e)  of  the  current  bill. 

I  believe  that  instead  of  establishing  a  new  agency,  the  bill 
should  be  amended  to  provide  for  an  administrator — perhaps  with- 
in the  Office  of  Personnel  Management  or  the  Merit  Systems  Pro- 
tection Board — to  implement  the  complaint-review  process  and 
standards  currently  contained  in  H.R.  1802.  Such  an  administrator 
could  also  strengthen  the  AU  loan  program  to  make  more  effective 
use  of  ALJ's  during  temporary  declines  in  workload. 

As  an  agency  head,  I  would  also  like  to  have  greater  latitude  in 
selecting  an  administrative  law  judge.  The  current  system  pre- 
cludes an  agency  from  choosing  among  all  qualified  applicants. 
That,  too,  should  be  changed. 
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In  conclusion,  I  want  to  commend  the  subcommittee  for  its  atten- 
tion surrounding  the  use  of  administrative  law  judges  in  the  Fed- 
eral Government.  However,  I  believe  that  H.R.  1802  is  the  wrong 
solution  to  the  problems  identified.  In  its  present  form,  it  would  de- 
prive us  at  the  Federal  Energy  Regulatory  Commission,  and  those 
we  serve,  of  the  expertise  oi  our  administrative  law  judges.  We 
need  that  expertise  to  do  our  job.  It  would  seriously  interfere  with 
our  ability  to  manage  the  cases  that  come  before  us. 

I  have  described  a  mechanism  for  evaluating  the  performance 
and  conduct  of  administrative  law  judges  that  properly  balances 
the  important  needs  for  judicial  independence  and  efficient,  effec- 
tive processing  of  agency  workload.  That  goal  can  be  achieved  with- 
out taking  the  drastic  step  of  creating  a  whole  new  agency  and 
jeopardizing  my  Commission's  ability  to  do  the  work  Congress  has 
assigned  to  us. 

I  would  be  pleased  to  answer  any  questions  you  may  have. 
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[The  prepared  statement  of  Ms.  Moler  follows:] 

Prepared  Statement  of  Elizabeth  A.  Moler,  Chair,  Federal  Energy 
Regulatory  Commission 

Mr.  Chairman  and  Members  of  the  Subcommittee: 


I  thank  the  Subcommittee  for  the  opportunity  to  discuss  the 
role  administrative  law  judges  play  in  the  Commission's 
proceedings  and  to  share  my  views  on  H.R.  1802,  Reorganization  of 
the  Federal  Administrative  Judiciary  Act. 

My  testimony  highlights  how  we  use  administrative  law 
judges.   We  need  their  specialized  expertise  in  the  matters  under 
our  jurisdiction,  as  well  as  their  case  management  skills  for  the 
particularly  complex  cases  we  deal  with.  Thus,  I  would  oppose 
enacting  H.R.  1802  in  its  entirety.   I  would  support  making 
administrative  law  judges  accountable  to  someone  for  their 
conduct  and  performance.   That  is  not  the  case  today.   I  would 
also  support  giving  an  agency  head  greater  latitude  in  selecting 
a  new  judge.   The  agency  head  should  have  authority  to  select  any 
individual  from  the  pool  of  qualified  candidates.   That  is  not 
the  case  today. 
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H.R.  1802  wou  .d  transfer  all  administrative  law  judges  from 
the  existing  agencies  where  they  are  now  working  to  a  newly 
created  agency,  the  Administrative  Law  Judge  Corps.   Thereafter, 
all  cases  authorized  to  be  heard  by  an  administrative  law  judge 
must  be  transferred  to  the  Corps  for  assignment  to  an  ALJ  who 
will  decide  the  case  on  the  record  after  opportunity  for  hearing. 
Decisions  of  ALJs  would  then  be  reviewed  by  the  agency  as  under 
present  law.   A  newly  formed  Council  of  the  ALJ  Corps  would  have 
the  authority  to  hire  new  or  additional  ALJs,  assign  them  to 
various  subject  matter  divisions,  and  transfer  ALJs  from  one 
division  to  another.   The  Council  would  also  have  the  power  to 
adopt  rules  of  practice  and  procedure  for  cases  pending  before 
the  Corps. 

The  Federal  Energy  Regulatory  Commission  is  a  five-member 
independent  regulatory  commission  within  the  Department  of 
Energy.   The  Commission  has  regulatory  responsibility  over  major 
aspects  of  the  natural  gas  industry,  the  public  utility  industry, 
non-Federal  hydroelectric  projects,  and  interstate  oil  pipelines. 
The  Commission's  cases  are  often  large  and  complex,  involving 
hundreds  of  millions  of  dollars,  and  sometimes  with  hundreds  of 
parties. 

Before  I  discuss  the  proposed  legislation,  I  want  to  tell 
you  about  the  Commission's  use  of  administrative  law  judges.   The 
Commission  employs  19  administrative  law  judges,  who  possess 
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substantial  expertise  in  the  law  and  policies  of  tht  Commission, 
as  well  as  critical  knowledge  about  the  industries  the  Commission 
regulates.   These  ALJs  have  developed  the  strong  case  management 
skills  needed  to  preside  over  our  arcane,  complex  cases. 

Our  ALJs  issue  formal  initial  decisions  after  hearing,  but 
they  do  much  more.  They  must  preside  over  an  extensive  discovery 
process  leading  up  to  trial  of  a  case,  and  that  discovery  is 
often  the  most  time-consuming  part  of  a  case.   In  addition,  they 
play  an  important  role  in  the  settlement  of  Commission  cases. 
The  Commission  resolves  approximately  70  per  cent  of  its  rate 
cases  through  settlement.   Because  our  administrative  law  judges 
are  very  familiar  with  the  Commission's  policies  they  can  often 
assist  the  parties  in  working  out  a  resolution  that  is  acceptable 
both  to  the  parties  and  the  Commission.  With  the  adoption  of  the 
Administrative  Dispute  Resolution  Act,  we  placed  additional 
emphasis  on  resolving  cases  by  other  than  formal  litigation. 
Our  judges  play  a  key  role  here,  too. 

Table  1  summarizes  the  formal  workload  of  the  Commission's 
ALJs  over  the  past  five  fiscal  years.   In  reviewing  this 
information  it  is  important  to  understand  that  the  Commission's 
practice  is  to  use  pre-filed  written  testimony  and  exhibits  for 
the  case-in-chief,  answering,  and  rebuttal  testimony.   Thus,  the 
days  of  hearings  and  pages  of  transcripts  reflect  only  cross- 
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examination  of  the  various  witnesses.   They  are  not  indicative  of 
the  total  volume  of  evidence  in  a  case. 


Table  1 

Summary  of  Formal  ALJ  Workload 

Federal  Energy  Regulatory  Commission 


PY  91 

FY  92 

FY  93 

FY  94 

FY  95 

New  cases  received 

73 

89 

83 

92 

79 

Total  workload 

205 

184 

190 

183 

180 

Cases  terminated 

109 

77 

99 

82 

89 

Cases  in  process  end 
of  fiscal  year 

95 

107 

91 

101 

91 

Expedited  cases 

26 

37 

39 

15 

20 

Settlements 
certified 

73 

64 

69 

50 

73 

Initial  decisions 
issued 

35 

25 

30 

30 

31 

Orders  issued 

1 

,553 

1 

,653 

1 

592 

1 

,478 

1 

462 

Days  of  hearing 

267 

133 

126 

230 

191 

Days  of  prehearing 

253 

262 

326 

340 

323 

Pages  of  transcript 

53 

,643 

34 

,895 

32 

960 

42 

190 

45 

960 

I  also  want  to  point  out  that  these  nximbers  reflect  only 
Commission  workload.  From  time  to  time  as  workload  permits,  the 
Commission  has  also  participated  in  the  AU  loan  program  run  by 
the  Office  of  Personnel  Management.  Right  now,  the  Commission's 
ALJs  are  handling  7  matters  for  the  Surface  Transportation  Board 
(formerly  the  Interstate  Commerce  Commission) .  In  addition,  the 
Commission  has  just  entered  an  arrangement  with  the  Department  of 
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Energy  for  our  ALJs  to  hw.ndle  Price-Anderson  Act  enforcement 
cases.   In  the  past  the  Commission's  ALJs  have  done  work  for  the 
Bonneville  Power  Administration,  the  Merit  Systems  Protection 
Board,  the  Interstate  Commerce  Commission,  the  Department  of 
Energy,  the  Federal  Deposit  Insurance  Corporation,  the  Armed 
Forces  Exchange  Service,  the  Department  of  Labor,  the  General 
Accounting  Office,  and  the  Department  of  Education. 

To  give  more  of  an  idea  about  the  nature  of  the  Commission's 
work,  let  me  describe  a  few  cases  now  pending  before  our 
administrative  law  judges: 

*  We  recently  set  for  hearing  a  case  involving  Wisconsin 
Electric  Power  and  Northern  States  Power,  a  proposed 
merger  of  two  public  utilities  in  the  upper  midwest. 
Fifty-five  parties  have  intervened  in  the  case.   The 
major  issue  in  the  proceeding  is  whether  the  proposed 
merger  would  result  in  the  creation  of  an  entity  with 
significantly  increased  market  power  in  the  region  with 
resultant  adverse  effects  on  competition.   There  are 
four  such  cases  pending  before  administrative  law 
judges.   Several  other  pending  merger  cases  are  likely 
to  require  a  hearing. 

*  Another  case  involves  Entergy,  a  multistate  electric 
utility  holding  company.   This  particular  Entergy  case 
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involves  applications  by  two  affiliated  entities  to 
establish  an  open  access  transmission  tariff  and  a 
related  proposal  of  a  marketing  affiliate  to  sell 
capacity  and  energy  at  market  rates.   Thirty-four 
parties  have  intervened.   The  presiding  judge  used  nine 
days  of  prehearing  conferences  for  resolution  of 
discovery  disputes  and  arguments  on  motions  related  to 
pre-filed  testimony  and  other  matters.   There  have  been 
two  partial  settlements  on  certain  of  the  issues. 
Following  a  hearing  on  the  remaining  issues,  the 
parties  are  now  briefing  the  case  to  the  presiding 
judge,  who  will  then  issue  an  initial  decision. 
Principal  issues  in  the  case  concern  whether  the  filing 
adequately  addressed  market  power  and  how  to  implement 
various  provisions  of  the  open  access  transmission 
tariff. 

There  are  34  such  cases  pending  now.   The  Commission  is 
on  the  verge  of  issuing  a  final  rule  on  open  access 
transmission  service  that  will  increase  this  caseload 
significantly.   Over  150  utilities  will  be  subject  to 
the  rule. 

ANR  Pipeline  has  a  rate  case  pending.   It  involves  a 
requested  rate  increase  of  over  $218  million.   More 
than  100  parties  have  intervened.   Discovery  has  been 
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extensive.   Despite  several  settlement  conferences,  the 
parties  have  not  resolved  the  matter.   The  hearing 
commenced  on  January  31,  1996,  and  is  expected  to 
conclude  at  the  end  of  April  1996. 

Pacific  Gas  Transmission  has  a  rate  case  pending 
following  a  major  expansion  of  its  facilities.   The 
case  involves  the  company's  proposal  to  recover  $121 
million  in  expansion  costs  in  its  rates.   Seventy-five 
parties  have  intervened,  representing  interests  in  the 
United  States  and  in  Canada.   Twenty  parties  filed 
extensive  testimony,  including  runs  of  complex  computer 
simulation  models  of  the  North  American  and  California 
gas  markets  in  an  attempt  to  forecast  the  impact  of  the 
expansion  on  natural  gas  prices  in  California.   The 
hearing  commenced  in  April  1995  and  continued  for  52 
days.   Fifty  witnesses  testified  and  over  1,100 
exhibits  were  admitted  into  evidence.   At  the 
conclusion  of  the  hearing  the  transcript  numbered  over 
9,000  pages. 

Tennessee  Gas  Pipeline  Company  has  a  rate  case  pending 
that  involves  whether  the  company  can  recover  at  least 
$400  million  (the  number  could  go  as  high  as  $1 
billion)  in  gas  supply  realignment  costs  stemming  from 
the  restructuring  that  has  taken  place  in  the  natural 
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gas  industry.   There  are  55  active  parties.   Discovery 
spanned  more  than  a  year  and  produced  several  hundred 
boxes  of  documents.   Cross-examination  of  the  13 
witnesses  took  almost  three  weeks. 

With  this  background,  let  me  turn  to  views  on  H.R.  1802.   I 
do  not  support  the  transfer  of  our  administrative  law  judges  to  a 
central  corps,  as  the  bill  would  do,  for  two  reasons.   First,  a 
central  corps  would  cause  the  Commission  to  lose  the  expertise  of 
its  ALJs.   Second,  with  a  central  corps  the  Commission  would  lose 
control  of  its  caseload.   However,  the  bill  does  address  a 
serious  concern  by  including  a  mechanism  for  the  removal  and 
discipline  of  administrative  law  judges.   I  would  support  a 
proposal  where  the  agencies  continue  to  hire  and  employ  their  own 
administrative  law  judges,  but  where  a  central  office  is 
responsible  for  overseeing  a  complaint  review  process  much  like 
that  contained  in  S  599e  of  the  current  bill. 

The  loss  of  expertise  would  seriously  impair  the 
Commission's  ability  to  deal  responsibly  with  its  cases.   I  have 
already  described  the  complex  nature  of  the  Commission's  cases. 
Having  access  to  a  pool  of  judges  who  are  knowledgeable  about  the 
arcane  and  extremely  complex  regulatory  laws  and  policies  the 
Commission  administers  is  critical  to  the  Commission  and,  more 
importantly,  to  the  parties  whose  cases  come  before  the 
Commission.   A  central  corps  would  mean  that  expertise  would  no 
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longer  be  available  to  the  Commission  or  the  parties  to  our 
cases. 

Although  the  legislation  would  initially  establish  subject 
matter  divisions  within  the  Corps,  the  division  to  which  our 
cases  would  presumably  be  assigned  (the  Division  of 
Communications,  Public  Utilities,  and  Transportation)  is  itself  a 
broad  one.   It  could  result  in  a  Coast  Guard  ALJ  with  knowledge 
and  experience  in  admiralty  matters  deciding  the  eligibility  and 
prudence  of  gas  supply  realignment  costs  under  the  Commission's 
natural  gas  industry  restructuring  program,  or  market  power 
issues  surrounding  the  proposed  merger  of  two  public  utility 
companies  as  the  electric  industry  moves  forward  with  its 
restructuring  efforts.   And  the  Commission  has  no  assurance  of 
even  having  its  cases  heard  by  ALJs  from  that  broad  division. 
The  draft  legislation  would  require  consideration  of  areas  of 
specialization  in  which  a  judge  has  served  only  in  the  initial 
assignment  of  existing  ALJs  to  divisions  within  the  Corps.   The 
Council  of  the  Corps  would  have  the  sole  authority  to  hire  and 
assign  ALJs  to  a  division  and  to  reassign  ALJs  from  one  division 
to  another.   Consideration  of  areas  of  specialization  is  not  even 
mentioned  as  a  factor  in  the  hiring  or  transfer  of  ALJs. 

Over  the  years,  we  have  hired  from  other  regulatory 
agencies.   In  each  instance  a  considerable  period  of  time  passed 
before  those  judges  were  comfortable  with  handling  our  cases.   I 
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do  not  believe  it  is  rt.alistic  to  expect  a  judge  to  come  into  our 
cases  cold  and  do  a  reasonable  job  for  the  parties.   I  do  not 
believe  that  having  an  agency  witness  explain  the  agency  policy 
to  the  judge  on  the  record  is  in  any  way  a  substitute  for  an 
expert  judge.   Indeed,  our  ALJs  are  called  upon  to  decide  which 
of  competing  explanations  of  agency  law  and  policy  is  the  correct 
one. 

Last  summer  this  committee  heard  testimony  from  the  Chief 
Administrative  Law  Judge  of  the  State  of  Maryland  concerning  the 
centralized  ALJ  corps  established  in  that  state.   Interestingly, 
when  the  State  of  Maryland  established  its  program,  the  state 
legislature  excluded  from  that  central  corps  the  ALJs  (there 
called  hearing  examiners)  employed  by  the  Maryland  Public  Service 
Commission,  for  the  same  reason  I  am  urging  here.   They  wante::"  to 
preserve  the  specialized  knowledge  that  those  judges  possessed 
about  the  complex  regulatory  matters  that  came  before  the 
Maryland  Commission. 

A  second  problem  with  the  proposed  legislation  is  that  the 
Commission  would  lose  control  over  its  caseload.   It  is  the 
Commission  that  is  charged  with  the  statutory  responsibility  for 
deciding  the  cases  that  come  before  it  in  an  efficient  manner. 
The  Commission  does  so  in  a  variety  of  ways,  by  establishing 
priorities  and  deadlines  for  decision,  as  well  as  by  using  ALJs 
in  a  variety  of  ways  in  addition  to  their  traditional  function  of 
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serving  as  fact-finders  in  cases  involving  formal  evidentiary 
hearing  and  as  developers  of  recommended  decisions.   Equally 
inportant,  the  Commission  uses  ALJs  in  a  variety  of  other  ways  to 
facilitate  its  case  handling.   They  act  as  settlement  judges  and 
other  neutrals  in  alternative  dispute  resolution  procedures, 
conduct  local  hearings  at  the  site  of  proposed  hydroelectric 
facilities,  preside  over  the  development  of  a  record  for  decision 
by  the  Commission  itself,  and  act  as  special  masters. 

Under  the  proposed  legislation,  all  cases  authorized  to  be 
heard  before  an  ALJ  would  be  required  to  be  referred  to  the  Corps 
for  adjudication  on  the  record  after  opportunity  for  a  hearing, 
even  though  the  Commission  might  wish  to  use  some  other 
appropriate  decisionmaking  procedure.  Moreover,  the  Coxincil  of 
the  Corps  would  have  the  power  to  adopt  different  procedural 
rules  for  the  Commission's  cases.   Such  a  change  in  the 
Commission's  long-established  and  effective  rules  of  procedure 
would  cause  a  significant  disruption  in  the  processing  of  the 
Commission's  workload.   It  is  not  clear  that  the  Commission  would 
have  any  ability  to  set  priorities  or  schedules  for  cases  set  for 
hearing,  once  they  are  assigned  to  the  Corps. 

Language  in  the  bill  suggests  that  a  major  concern  of  the 
ALJ  Corps  will  be  dealing  with  case  backlogs  across  the 
government,  especially  in  the  area  of  social  security  disability 
cases.   (See  section  4(b)(3)  concerning  the  report  to  Congress.) 
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Witl.out  in  any  way  diminishing  the  concerns  surrounding  thie 
backlog  of  social  security  claims,  I  seriously  question  whether 
it  makes  any  sense  to  jeopardize  the  processing  of  workload  at 
other  agencies  to  solve  that  problem.   It  would  simply  be  robbing 
Peter  to  pay  Paul. 

I  have  also  reviewed  the  record  on  the  subject  of  the 
expected  savings  that  would  come  from  establishing  an  ALJ  Corps. 
As  I  understand  the  comments  from  the  Congressional  Budget 
Office,  those  savings  would  come  almost  entirely  from  closing  10 
regional  Social  Security  offices  and  eliminating  30  ALJ 
positions.   I  do  not  wish  to  enter  the  debate  at  all  on  whether 
those  actions  are  eppropriate.   Those  issues  are  not  the  ones 
Congress  has  assigned  to  me.   I  will  say,  however,  that  it  is  not 
clear  to  me  why  savings  from  those  activities  are  necessarily 
tied  to  the  creation  of  a  new  agency  for  administrative  law 
judges. 

I  also  have  a  technical  concern.   Section  7(b) (22)  of  the 
bill  would  amend  section  401(c)  of  the  Department  of  Energy 
Organization  Act  by  deleting  "appointment  and  employment  of 
hearing  examiners  in  accordance  with  title  5,"  and  inserting 
"referral  of  cases  to  the  Administrative  Law  Judge  Corps  in 
accordance  with  subchapter  VI  of  chapter  5  of  title  5."  This 
amendment  would  result  in  a  substantive  change  in  the 
Commission's  governing  statute.   Section  401(c)  describes  the 
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administrative  functions  of  running  the  Commission  that  are 
assigned  to  me  as  the  Commission's  Chair.   The  decision  on 
whether  to  refer  a  case  to  an  administrative  law  judge  for 
hearing  is  a  substantive  decision  that  is  reserved  exclusively  to 
the  full  Commission. 

As  I  said  earlier,  I  do  believe  that  the  portion  of  the  bill 
that  addresses  the  removal  and  discipline  of  ALJs  is  an 
improvement  over  the  status  quo.   I  would  support  legislation  to 
adopt  such  procedures,  so  long  as  ALJs  would  continue  to  be  hired 
and  employed  by  the  agencies,  and  so  long  as  the  agencies  would 
continue  to  be  able  to  manage  their  own  caseload. 

At  present,  I  or  any  other  agency  head  have  virtually  no 
authority  or  control  over  the  performance,  or  lack  thereof,  of 
our  ALJs.   Administrative  law  judges  are  excluded  by  statute  from 
the  performance  appraisal  system  that  all  other  government 
employees  are  subject  to.   The  independence  of  the  judiciary, 
including  administrative  law  judges,  is  a  central  tenet  of  our 
system  of  government.   I  fully  support  that  independence.   In 
that  regard,  I  was  first  appointed  to  the  Commission  in  1988. 
Not  once  in  the  time  I  have  been  at  the  Commission  has  there  been 
anything  to  call  into  question  the  independence  of  the 
Commission's  administrative  law  judges.   I  do  have  a  nagging 
concern  about  allegations  that  some  judges  are  not  productive. 
But  ny  hands  are  tied  when  it  cones  to  addressing  and  remedying 
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this  issue.   Nor  do  I  have  any  place  I  can  turn  to  address 
productivity  issues. 

I  believe  that  the  necessary  independence  of  the  judiciary 
can  be  accommodated  within  a  framework  where  the  agencies 
continue  to  hire,  employ,  and  assign  work  to  the  ALJs,  while  at 
the  same  time  there  exists  outside  the  control  of  agency 
management  a  review  function  over  the  conduct  and  performance  of 
ALJs.   In  this  connection,  I  understand  the  draft  legislation  to 
provide  for  removal,  suspension,  reprimand,  or  discipline  for 
misconduct  or  neglect  of  duty.   In  addition,  the  bill  would 
provide  for  removal  for  physical  or  mental  disability.   I  believe 
these  are  appropriate  standards. 

I  believe  that,  instead  of  establishing  a  new  agency,  the 
bill  should  be  amended  to  provide  for  an  administrator,  perhaps 
within  the  Office  of  Personnel  Management  or  Merit  Systems 
Protection  Board,  to  implement  the  complaint  review  process 
currently  contained  in  H.R.  1802.   Such  an  administrator  could 
also  strengthen  the  ALJ  loan  program  to  make  more  effective  use 
of  ALJs  during  temporary  declines  in  workload. 

I  would  also  like  to  have  greater  latitude  in  selecting  an 
administrative  law  judge.   At  present,  an  agency  can  hire  a  judge 
from  another  agency,  or  select  a  judge  from  a  list  of  candidates 
who  have  qualified  to  be  on  the  list.   The  agency  must  choose 
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from  among  the  top  three  candidates  even  if  they  have  no 
expertise  or  relevant  experience;  but  the  agency  cannot  pass  over 
a  candidate  who  has  a  veteran's  preference.   We  need  judges  who 
have  familiarity  with  economics  and  ratemaking.   We  do  not  need 
expertise  in  admiralty  law  or  procurement.   But  the  current 
system  precludes  an  agency  from  choosing  among  all  qualified 
applicants.   That,  too,  should  be  changed. 

In  conclusion,  I  want  to  commend  the  subcommittee  for  its 
attention  to  issues  surrounding  the  use  of  administrative  law 
judges  in  the  Federal  government.   However,  I  believe  that  H.R. 
1802  is  the  wrong  solution  to  the  problems  identified.   In  its 
present  form,  it  would  deprive  the  Commission  of  the  expertise 
its  needs  to  do  its  job  and  would  seriously  interfere  with  the 
Commission's  ability  to  manage  the  cases  that  come  before  it.   I 
have  described  a  mechanism  for  evaluating  the  performance  and 
conduct  of  administrative  law  judges  that  properly  balances  the 
important  needs  for  judicial  independence  and  efficient, 
effective  processing  of  agency  workload.   That  goal  can  be 
achieved  without  taUcing  the  drastic  step  of  creating  a  whole  new 
agency  and  jeopardizing  my  Commission's  eUsility  to  do  the  work 
Congress  has  assigned  to  us. 
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Mr.  Gekas.  Yes,  we'll  return  to  you  for  questions  after  the  panel 
has  concluded  its  testimony. 

We  also  now  note  the  presence  of  the  gentlelady  from  California, 
Ms.  Lofgren,  and  the  gentleman  from  Rhode  Island,  Mr.  Reed,  the 
ranking  minority  member. 

We  will  now  listen  to  Mr.  Gould. 

STATEMENT  OF  WILLIAM  B.  GOULD  IV,  CHAIRMAN,  NATIONAL 
LABOR  RELATIONS  BOARD 

Mr.  Gould.  Thank  you  very  much,  Mr.  Chairman. 

My  name  is  William  B.  Gould  IV.  I  am  the  Chairman  of  the  Na- 
tional Labor  Relations  Board  and  have  held  that  position  since 
March  1994.  I  appreciate  this  opportunity  to  be  able  to  comment 
on  the  reorganization  of  the  Federal  Administrative  Judiciary  Act, 
or  the  ALJ  corps  bill,  as  it  is  sometimes  called.  I  have  submitted 
a  formal  statement  and  would  ask  that  that  be  made  part  of  the 
record  and  would  simply  like  to  make  a  few  extemporaneous  re- 
marks at  this  juncture. 

I'm  accompanied  this  morning  by  our  Deputy  Chief  Administra- 
tive Law  Judge,  Robert  Giannasi,  and  it's  my  understanding  that 
our  Chief  Administrative  Law  Judge,  David  Davidson,  will  have  an 
opportunity  to  testify  on  the  second  panel,  and  all  of  us  will  be 
pleased  to  answer  any  questions  that  you  have. 

Briefly  stated,  we  believe  that  this  bill  is  unnecessary  with  re- 
spect to  the  National  Labor  Relations  Board  and  its  judges,  and 
that  it  could  have  a  significant  impact — adverse  impact — upon  the 
Board's  administration  of  the  National  Labor  Relations  Act.  And 
we  believe  this  for  a  number  of  reasons. 

First,  the  principal  factor — one  of  the  principal  factors  motivating 
the  bill  appears  to  be  a  concern  that  AU's  possess — they  don't  pos- 
sess enough  independence  under  the  existing  system.  I  don't  know 
about  other  agencies,  but  I  do  know  about  our  agency,  and  I  know 
that  there  has  been  no  contention  made  by  parties,  no  serious  ar- 
gument of  any  kind  put  forward  contending  that  our  AU's  are  not 
independent  entities  who  are  not  influenced — and  they  are  not  in- 
fluenced by  Board  members  or  Presidential  appointees  or  anybody 
other  than  themselves. 

Second,  our  second  concern  is  that  this  bill  would  undermine  the 
efficiency  and  economy  with  which  we  are  able  to  administer  our 
statute  under  the  present  situation.  I  know  something  about  teach- 
ing smart  people  the  principles  of  law  involving  our  statute  because 
I've  done  it  for  about  a  quarter  of  a  century,  and  I,  myself,  am  con- 
stantly dazzled  by  the  new  doctrines  and  arcane  aspects  of  our  law 
which  constantly  emerge.  We  would  lose  considerable  advantage 
and  considerable  efficiencies  if  people  who  were  assigned  to  our 
statute  and  our  problems  did  not  have  the  familiarity  and  expertise 
that  our  administrative  law  judges  have  with  the  subject.  These 
cases  are  complex  cases  involving  issues  of  both — complex  issues 
sometimes  of  law,  frequently  of  fact. 

Our  average  duration  of  a  case  runs  3  days.  One  of  the  first  cases 
that  I  was  involved  in  as  a  young  practitioner — I  practiced  before 
this  agency  as  well  as  been  an  academic,  and  as  well  as  serving 
as  Chairman — and  one  of  the  first  cases  that  I  was  involved  with 
when  I  started  cutting  my  teeth  on  this  subject  35  years  ago  was 
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a  case  that  went  on  for  2  to  3  months  throughout  the  summer  of 
1961  and  taking  up  5  to  10,000  pages  of  testimony. 

The  third  pomt  I'd  Hke  to  make  is  we  have — we  do  a  very  good 
job,  I  think,  at  our  agency  at  settHng  charges  of  unfair  labor  prac- 
tices that  are  filed  with  us.  And  since  I've  become  Chairman  of  the 
Board,  we  have  initiated  a  program  where  we  have  put  renewed 
emphasis  upon  the  settling  of  unfair  labor  practice  cases  by  allow- 
ing our  Chief  Administrative  Law  Judge  to  appoint  so-called  settle- 
ment judges  to  cases  where  they  don't  have  the  authority  to  adju- 
dicate but  do  have  the  authority  to  promote  settlement  in  lieu  of 
lengthy  and  sometimes  acrimonious  and  wasteful  litigation,  which 
can  consume  taxpayers  resources  and  can  consume  the  resources  of 
private  parties  as  well.  And  these  settlement  judges  have  done  a 
very  good  job  with  this  process  since  it's  been  in  effect  this  past 
year.  And  they  need  to  have,  Mr.  Chairman,  familiarity  with  this 
subject  and  with  the  law  in  order  to  be  able  to  deal  with  the  parties 
and  to  mediate  effectively  and,  where  appropriate,  make  proposals 
about  settlements. 

The  other  point  I'd  like  to  make,  Mr.  Chairman,  is  that  our  or- 
ders have  to  be  enforced  in  the  court  of  appeals,  and  we  rely  very 
much  upon  credibility  determinations,  upon  knowledge  of  the  law 
by  administrative  law  judges.  And  our  ability  to  get  our  order  en- 
forced, in  my  judgment,  will  be  seriously  undermined  if  we  don't 
have  people  who  possess  this  expertise. 

We  do  a  very  good  job  getting  our  orders  enforced.  Since  I  came 
to  office,  90  percent  of  our  orders  are  enforced  by  the  circuit  court 
of  appeals,  and  in  the  past  2  years,  81  percent  have  been  enforced. 

And,  finally,  I'd  simply  like  to  say  that,  if  we — as  this  bill,  I 
think  will  provide — lose  control  of  our  own  rules  and  regulations 
with  regard  to  the  way  in  which  hearings  are  conducted  before  us, 
I  think  we'll  be  set  back  a  great  deal.  One  of  our  virtues,  one  of 
the  virtues  of  our  procedures  is  that  we  don't  have  discovery,  or  the 
kind  of  detailed  discovery,  that  exists  in  the  Federal  courts  which 
can  cause  so  much  delay  and  undermine  our  mission.  We  need  to 
be  able  to  control  the  way  in  which  the  cases  are  heard  before  our 
administrative  law  judges. 

I  thank  you,  Mr.  Chairman,  for  the  opportunity  to  be  here.  We 
urge  you,  Mr.  Chairman,  and  your  colleagues,  to  come  to  the  con- 
clusion that  the  bill  not  be  applied  to  the  National  Labor  Relations 
Board  and  its  judges. 

I  thank  you  for  the  opportunity  to  be  here  and  to  testify. 
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[The  prepared  statement  of  Mr.  Gould  follows:] 

Prepared  Statement  of  William  B.  Gould  IV,  Chairman,  National  labor 

Relations  Board 

Chairman  Gekas,  Mr.  Reed,  and  Members  of  the  Subcommittee: 

Thank  you  for  the  opportunity  to  submit  testimony  on  H.R.  1802,  the 
"Reorganization  of  the  Federal  Administrative  Judiciary  Act."  Because  of  the 
likely  significant  impact  of  the  bill  on  the  Board's  administration  of  the  National 
Labor  Relations  Act,  I  welcome  the  opportunity  to  submit  testimony  on  the  bill. 

The  National  Labor  Relations  Board  (NLRB)  is  an  independent  agency  in 
the  Executive  Branch  consisting  of  five  members  appointed  by  the  President  with 
the  advice  and  consent  of  the  Senate.  I  serve  as  Chairman  by  designation  of 
the  President.  Before  my  appointment,  I  spent  many  years  as  a  Professor  of 
Law  at  Stanford  University  Law  School  teaching  and  writing  in  the  field  of  labor 
relations  law,  and  also  served  as  an  impartial  arbitrator  and  mediator  in 
numerous  labor  disputes.  Prior  to  this  work,  in  the  1 960s,  I  also  served  as  a 
labor  lawyer  in  private  practice  who  presented  cases  to  the  NLRB,  representing 
unions,  employers,  and  individual  employees. 
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Briefly  stated,  H.R.1802  would  remove  administrative  law  judges  from  the 
agencies  which  currently  employ  them  and  place  them  in  a  separate  and  newly 
created  agency,  the  Administrative  Law  Judge  Corps.  It  is  the  position  of  the 
NLRB  that  there  is  no  need  to  create  such  an  Agency  or  Corps  with  respect  to 
the  judges  employed  by  the  NLRB  and  that  passage  of  the  bill  would  impede  the 
Board  in  its  administration  of  the  National  Labor  Relations  Act.  We  therefore 
urge  that  NLRB  judges  not  be  included  in  the  ALJ  Corps  or  otherwise  subject  to 
H.R.  1802. 

I.  Independence 
A  principal  argument  made  by  proponents  of  H.R.  1802  is  that  a  separate 
corps  of  administrative  law  judges  is  needed  to  insure  their  independence  from 
the  agencies  whose  cases  they  hear.  It  may  be  that  there  is  at  least  a 
perception  that  judges  at  some  agencies  lack  decisional  independence.  I  cannot 
say  whether  there  is  any  basis  for  such  a  perception  at  other  agencies.  But  I 
can  say  that  I  have  not  heard  of  such  a  perception  with  respect  to  judges  at  the 
NLRB,  and  I  believe  there  is  no  basis  for  such  a  perception. 

The  Board  sits  very  much  as  an  appellate  court  with  respect  to  unfair 
labor  practice  cases  arising  under  the  National  Labor  Relations  Act.  It  decides 
all  cases  which  come  before  it,  but  has  no  role  in  deciding  which  cases  to 
prosecute  or  bring  before  it.  The  authority  to  investigate  charges  that  the  Act 
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has  been  violated  and  to  issue  complaints  of  such  violations  rests  with  the 
General  Counsel,  an  independent  officer  also  directly  appointed  by  the 
President  with  the  advice  and  consent  of  the  Senate. 

Unfair  labor  practice  cases  brought  by  the  General  Counsel  are  tried 
before  administrative  law  judges.  The  administrative  law  judges  are  appointed 
by  the  Board,  not  the  General  Counsel,  and  within  the  narrow  limits  provided  by 
the  Administrative  Procedure  Act  (U.S.C.  §551  et  seg.),  are  answerable  only  to 
the  Board,  not  the  General  Counsel.  Thus,  the  Board's  current  cadre  of  64 
administrative  law  judges  are  by  law  and  in  fact  totally  independent  of  the  officer 
who  initiates  cases  and  has  taken  a  position  as  to  how  they  should  be  resolved. 

The  relationship  between  the  Board  and  the  administrative  law  judges  is 
very  much  like  that  between  an  appellate  court  and  trial  courts  in  any  unified 
state  court  system.  While  the  Board,  of  course,  has  an  interest  in  seeing  that  its 
judges  apply  precedents,  follow  announced  rules,  and  handle  their  dockets 
promptly  and  efficiently,  it  has  no  position  with  respect  to  any  case  when  it  is 
before  an  administrative  law  judge  and  no  interest  in  how  it  is  decided.  It  enters 
a  case  for  the  first  time  when  a  case  is  brought  before  it  on  appeal  from  an 
administrative  law  judge's  decision.  To  my  knowledge  not  a  single  instance  can 
be  cited  of  interference  with  the  independence  of  an  administrative  law  judge  at 
the  NLRB,  because  the  structure  of  the  Board  and  the  Administrative  Procedure 
Act  assure  their  decisional  independence. 
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II.  Loss  of  Expertise 
Another  major  claim  of  proponents  of  the  Corps  bill  is  that  it  would  lead  to 
greater  efficiency  and  economy  in  the  utilization  of  administrative  law  judges. 
We  believe  that  the  opposite  is  true,  because  the  proposed  statutory  scheme 
could  result  in  cases  being  heard  by  judges  unfamiliar  with  the  law  being 
enforced  and  because  the  Board  would  lose  control  over  the  priority  given  its 
docket  and  its  cases. 

As  proposed  by  this  bill,  the  administrative  law  judges  presently  employed 
by  the  various  agencies  would  initially  be  assigned  to  one  of  eight  divisions. 
Present  NLRB  judges  would  be  placed  in  a  Division  of  Labor  Relations,  together 
with  the  judges  from  the  Federal  Labor  Relations  Authority.  Once  assigned  to 
that  division,  however,  they  could  be  reassigned  out  of  it  and  other  judges,  with 
little  or  no  experience  under  the  National  Labor  Relations  Act,  could  be  assigned 
into  it.  The  agencies  would  have  no  role  in  the  hiring  of  new  administrative  law 
judges  or  in  the  selection  or  training  of  the  judges  assigned  to  hear  their  cases. 
Cases  could  be  assigned  on  an  hoc  basis  for  administrative  convenience  with 
little  regard  for  the  actual  experience  of  the  judge,  with  the  result  that  NLRB 
cases  could  be  assigned  to  judges  whose  primary  responsibilities  lie  elsewhere. 

Due  to  the  factual  and  legal  complexity  of  cases  litigated  before  this 
Agency,  efficient  administration  of  the  Act  requires  administrative  law  judges 
who  are  highly  knowledgeable  and  experienced  in  the  substantive  law  and 
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procedures  of  the  NLRB  and  related  court  decisions.  Most  of  our  judges  have 
come  to  us  with  considerable  background  in  labor  law.  Those  who  did  not, 
required  a  substantial  period  of  time  to  develop  the  expertise  needed  for  efficii^nt 
and  knowledgeable  decision  making.  That  expertise  becomes  even  more 
important  in  the  present  environment  of  diminishing  resources.  To  truly  gain 
such  knowledge,  one  must  of  necessity  have  some  appreciation  for  the  historical 
reasons  why  NLRA  procedures  were  developed  and  an  understanding  of  how 
the  governing  principles  and  decisions  have  evolved  over  the  60  years  since  the 
original  enactment  of  the  National  Labor  Relations  Act.  An  NLRB  judge  also 
needs  to  understand  the  dynamics  and  practicalities  of  labor  relations  and 
collective  bargaining. 

It  Is  my  understanding  that  roughly  1 300  administrative  law  judges  are 
now  employed  by  some  30  agencies  and  departments.  Of  these,  approximately 
80%  are  with  the  Social  Security  Administration  (SSA).  The  Board  with  its  64 
judges  has  the  next  largest  group.  It  is  reasonable  to  expect  from  these 
numbers  that  the  proposed  Corps  will  be  dominated  by  considerations  relating  to 
the  needs  of  SSA,  and  the  most  likely  interchanges  will  be  between  SSA  and  all 
the  other  agencies.  It  is  my  understanding,  however,  that  the  typical  Social 
Security  hearing  lasts  an  hour  or  less,  and  Social  Security  judges  hear  many 
cases  in  the  course  of  a  month  and  work  with  a  staff  of  decision  writers.  Further, 
In  the  typical  Social  Security  hearing,  the  government  is  not  represented  by 
counsel.  The  hearing  is  nonadversarial,  and  the  judge  often  questions  the 
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claimant  and  other  witnesses  if  any  to  supplement  the  administrative  record. 
Few  evidentiary  issues,  if  any,  are  raised. 

The  typical  NLRB  hearing  and  dedsion  are  very  different.  The  average 
hearing  lasts  for  three  days  and  has  multiple  issues.  Some  are  shorter,  but 
many  are  also  much  longer.  The  General  Counsel  is  always  represented  by 
counsel,  and  in  virtually  all  cases  the  Respondent  Employer  or  Union  is  also 
represented  by  counsel.  Frequently  the  charging  party  is  also  represented,  with 
or  without  counsel,  and  in  many  of  our  cases  there  are  multiple  parties  with 
separate  representation.  Our  judges  are  called  upon  to  apply  the  rules  of 
evidence  and  to  make  rulings  which  determine  how  long  the  hearing  will  last  and 
how  closely  focused  on  the  issues  the  evidence  will  be. 

Among  the  most  important  of  the  rulings  NLRB  judges  must  make  are 
rulings  relating  to  relevance  of  offered  testimony.  Those  rulings  require  working 
familiarity  with  the  decisions  of  the  Board  and  the  courts,  and  there  is  no  time  to 
stop  and  do  research  during  a  hearing  before  each  ruling  is  made.  If  a  judge  is 
uncertain  and  tends  to  admit  everything  into  evidence,  hearings  become 
protracted  resulting  in  unnecessary  delay  and  increased  cost  to  the  government 
and  the  parties.  Such  rulings  not  only  prolong  hearings,  but  they  complicate  the 
briefing  and  decision  writing  process.  Indeed,  members  of  the  Bar  who  regularly 
appear  in  our  cases  representing  both  management  and  labor  have  expressed 
to  us  their  concerns  that  we  maintain  the  expertise  of  our  judges  for  fear  that 
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their  time  and  the  money  of  their  clients  will  be  spent  in  teaching  judges 
unfamiliar  with  labor  law  what  NLRB  judges  already  know. 

Further,  because  of  the  requirements  of  the  Administrative  Procedure  Act 
and  the  rights  granted  parties  to  appeal  to  the  Board  and  the  United  States 
Courts  of  Appeals,  NLRB  judges  must  write  often  lengthy  decisions  with  detailed 
reasoned  findings  of  fact  and  conclusions  of  law.  Our  judges  spend  a  majority  of 
their  time  analyzing  the  evidence  and  writing  their  decisions,  and  the  Board  and 
the  courts  expect  them  to  organize  the  record  into  a  meaningful  and  coherent 
statement  of  facts  and  a  cogent  explication  of  applicable  law. 

While  the  difference  between  the  work  of  SSA  judges  and  NLRB  judges  is 
therefore  dramatic,  the  differences  between  the  work  of  NLRB  judges  and  the 
work  of  judges  at  other  agencies  are  also  great.  NLRB  judges  would  confront 
similar  problems  to  those  described  earlier  if  assigned  to  a  complex  rate  case  at 
the  Federal  Energy  Regulatory  Commission.  I  am  not  saying  that  any  of  our 
judges  could  not  be  trained  to  hear  a  FERC  matter.  But  until  they  were  enabled 
to  acquire  a  substantial  body  of  experience  with  the  work  at  another  agency 
such  as  FERC,  they  would  need  substantially  more  time  to  do  that  work;  their 
work  product  would  require  much  greater  scrutiny  by  the  reviewing  agencies  and 
courts;  and  both  quality  and  efficiency  would  be  impaired. 


76 

The  NLRB  has  established  an  exceptional  record  for  the  timely 
processing  and  settlement  of,  often,  more  than  90  percent  of  its  cases.  That 
enviable  record,  in  part,  is  dependent  on  a  corps  of  thoroughly  knowledgeable 
and  credible  administrative  law  judges.  The  NLRB's  judges  are  adept  at  settling 
cases  because  their  expertise  enables  them  to  discern  the  issues  of  importance 
under  the  law  and  to  the  parties.  That  expertise,  and  the  proven  record  upon 
which  it  is  based,  has  provided  the  NLRB's  administrative  law  judges  with  the 
credibility  to  successfully  guide  the  parties  to  effective  and  resource  saving 
settlements.  Often  this  guidance  is  provided  during  a  telephone  settlement 
conference  several  days  prior  to  the  hearing.  With  surprising  frequency,  our 
judges,  drawing  from  their  years  of  experience,  are  able  to  either  effectuate  or 
encourage  settlements  or  forge  agreements  to  reduce  or  eliminate  significant 
trial  problems.  Administrative  law  judges  lacking  experience  in  substantive  labor 
law  or  procedure  would  be  far  less  able  to  help  parties  resolve  labor  disputes. 
Fewer  seftlements  mean  greater  costs  to  the  parties  and  to  the  Agency. 

Similariy,  our  judges,  steeped  in  Board  law  and  procedures,  have  been 
able  to  speed  the  trial  process  along  in  the  most  efficient  manner  possible  under 
NLRB  rules  and  policy  which  have  stood  the  legal  test  of  time.  The  outstanding 
reputation  of  the  NLRB's  cadre  of  judges  is  not  premised  on  efficiency  alone; 
equally  important  is  the  respect  with  which  they  are  viewed  because  of  their 
specialized  knowledge  of  NLRA  and  related  law  and  the  likelihood  their 
decisions  will  be  upheld  on  review  by  the  Board  and  courts. 


8 


77 

The  Board  has,  in  the  majority  of  its  cases,  found  itself  able  after  thorough 
review  to  issue  a  short-form  decision  approving  the  judge's  decision.  Further, 
the  Board  has  maintained  over  the  years  an  excellent  record  of  obtaining 
enforcement  of  its  decisions  in  the  courts  of  appeals.  For  example,  since  March 
1994,  the  Board's  enforcement  rate  (in  whole  or  in  part)  has  been  approximately 
81  percent.  This  record  would  be  jeopardized  if  the  Board  and  the  courts  of 
appeals  were  to  review  decisions  issued  by  judges  in  other  divisions  having  no 
expertise.  The  Board's  already  difficult  workload  would  be  made  even  more 
difficult  to  process  within  reasonable  time  limits.  In  addition,  if  present  NLRB 
judges  were  assigned  to  spend  time  on  non-Board  work,  the  expertise  they  have 
would  be  squandered. 

III.  Loss  of  Control  Over  Procedural  Rules 
Under  H.R.  1802,  two  years  after  a  corps  is  established,  a  "Council" 
consisting  of  a  chief  judge  and  the  division  chief  judges,  and  not  the  agencies 
whose  cases  the  judges  hear,  could  adopt  rules  and  regulations  applicable  to  all 
hearings  before  judges.  It  is  true  that  the  proposed  bill  does  not  mandate 
uniform  rules  of  procedure.  But  the  "corps  concept"  itself  suggests  that 
uniformity  for  the  many  agencies  utilizing  the  corps  would  be  most  probable. 
Indeed,  proponents  of  the  corps  conceptualize  it  as  like  the  United  States 
District  Courts.  They  also  want  the  corps  to  be  totally  "independent"  of  the 
agencies  served  by  it,  which  militates  against  separate  procedural  rules  for  each 
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agency.  Accordingly,  we  assume  that  these  ailes  and  regulations  would  have  to 
be  sufficiently  general  to  cover  proceedings  ranging  from  regulatory,  such  as 
licensing  and  rate  making,  to  enforcement,  such  as  unfair  labor  and  trade 
practices,  and  to  claims  work,  such  as  social  security  and  black  lung. 

However,  elaborate  pre-trial  discovery  and  written  testimony  which  may 
be  appropriate  for  a  rulemaking  proceeding  may  be  inappropriate  for  and 
burdensome  to  unfair  labor  practice  proceedings.  It  is  reasonable  to  expect  that 
in  consequence  these  rules  will  differ  substantially  from  those  with  which  the 
labor  bar  is  experienced  and  which  have  been  time  tested  and  refined.  The 
substitution  of  an  entirely  new  set  of  rules  general  enough  to  cover  all 
administrative     proceedings  can  only  serve  to  aeate  many  issues  regarding 
their  implementation,  interpretation,  and  application.  The  result,  of  course,  will 
be  to  unsettle  areas  now  well  settled  in  practice  before  the  Board. 

The  Board  has  recently  adopted  several  procedural  rule  changes 
designed  to  upgrade  and  improve  the  efficiency  of  our  administrative  law  judges. 
First,  the  Board  gave  its  Chief  Administrative  Law  Judge  discretion  to  assign  a 
judge  other  than  the  trial  judge  to  serve  as  a  settlement  judge  and  gave  the 
settlement  judge  certain  powers  necessary  to  engage  effectively  in  settlement 
efforts.  Second,  the  Board  gave  its  judges  the  discretion,  in  appropriate  cases, 
to  dispense  with  post-hearing  briefs  or  proposed  findings  and  conclusions,  to 
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hear  oral  argument,  and  to  issue  bench  decisions.  A  copy  of  the  Board's 
Federal  Register  notice  permanently  implementing  these  changes  is  attached. 

The  benefits  of  these  rule  changes  have  already  become  apparent  as 
experienced  settlement  judges  have  succeeded  in  bringing  parties  to  settlement 
agreements  in  cases  v\^ith  lengthy  trial  estimates  and  experienced  trial  judges 
have  issued  bench  decisions  giving  parties  an  immediate  decision  and  reducing 
the  time  and  expense  of  litigation.  If  H.R.  1802  were  enacted  and  applied  to  the 
NLRB  and  its  judges,  these  beneficial  mle  changes  could  be  superseded  by  the 
rules  adopted  by  the  "Council". 

IV.  Loss  of  Control  Over  Caseload 
Under  the  bill,  the  NLRB  also  could  not  be  assured  of  having  unfair  labor 
practices  heard  in  a  timely  manner.  The  bill  authorizes  the  "Council"  to  assign 
judges  to  one  of  eight  divisions  and  to  transfer  or  reassign  judges  from  one 
division  to  another.  In  addition,  the  bill  would  grant  the  "Council"  unrestricted 
authority  in  assigning  cases  to  a  particular  division,  the  "Council's"  authority  in 
this  regard  apparently  being  subject  only  to  regulations  issued  by  the  "Council" 
itself.  Conflicting  needs  may  arise  among  the  divisions  which  can  result  in 
insufficient  numbers  of  administrative  law  judges  being  assigned  to  Board  cases, 
resulting  in  inaeased  delays  before  cases  can  be  heard  and  decisions  written. 
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V.  The  Loan  Program 
Proponents  of  H.R.  1802  have  also  contended  that  it  is  needed  to  insure 
that  when  agencies'  needs  for  administrative  law  judges  change,  their  judges  will 
be  fully  utilized  and  they  will  not  remain  idle.  They  concede  that  the  loan 
program  administered  by  0PM  is  designed  to  deal  with  temporary  imbalances  in 
needs  for  administrative  law  judges  but  contend  that  it  has  not  worked  in 
practice. 

The  Board  has  utilized  the  loan  program  both  as  a  borrower  of  judges  in 
the  late  1970's  and  a  lender  of  judges  in  the  second  half  of  the  1980s.  While  I 
and  my  fellow  members  of  the  Board  were  not  at  the  Board  during  these  periods, 
I  am  assured  by  those  who  were,  including  Chief  Administrative  Law  Judge 
David  S.  Davidson,  that  the  program  worked  well,  at  least  mechanically,  both 
when  we  needed  additional  judges  to  cope  with  an  increasing  backlog  and  when 
we  needed  to  keep  our  judges  busy  when  our  case  load  decreased.  During 
those  years  the  Office  of  Administrative  Law  Judges  at  0PM  cooperated  fully 
with  us  in  finding  judges  available  at  other  agencies  for  us  to  use  and  later  in 
finding  agencies,  including  the  banking  agencies,  the  Department  of  Labor,  the 
Department  of  Commerce,  IRS,  and  the  Immigration  and  Naturalization  Service, 
which  were  in  need  of  the  service  of  additional  judges.  We  developed  model 
agreements  for  reimbursement  for  services  which  have  been  easily  adapted  to 
cover  new  situations. 
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Indeed,  experience  with  the  loan  program  has  reinforced  our  conviction 
that  expertise  is  critical  to  the  prompt  and  efficient  disposition  of  our  cases.  It 
may  be  better  to  borrow  inexperienced  judges  than  to  delay  hearings  because 
there  are  an  inadequate  number  of  experienced  judges.  However,  when  we 
borrowed  judges,  we  experienced  the  kinds  of  problems  described  earlier  in  my 
testimony.  When  our  judges  worked  on  loan  to  other  agencies  they  reported  to 
us  similar  kinds  of  problems  in  dealing  with  the  work  of  other  agencies. 

In  sum,  the  existing  loan  program  is  adequate  to  deal  with  shifting  needs 
within  agencies,  but  our  experience  with  it  does  not  establish  that  the  kind  of 
interchangeability  envisaged  by  H.R.  1802  will  lead  to  greater  efficiency  in  the 
utilization  of  administrative  law  judges. 

VI.  Conclusion 
In  summary,  it  is  far  more  efficient  for  us  for  the  NLRB  to  use  a  highly 
specialized  grouping  of  judges  who  are  able  to  perceive  issues  and  to  resolve 
them  without  a  great  deal  of  unproductive  research  into  unfamiliar  areas.  The 
Bar  and  the  labor-relations  community  will  be  far  better  served  by  judges  who 
have  the  ability  to  discern  when  an  issue  has  been  sufficiently  explored  as  well 
as  whether  further  testimony  would  genuinely  contribute  to  resolution  of  the 
matter  in  dispute  rather  than  to  encumber  the  record  or  prolong  the  proceeding, 
adversely  affecting  both  the  quality  and  the  timeliness  of  decision  making.  More 
cases  would  likely  be  appealed  to  the  Board  on  exceptions,  delaying  resolution 
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and  increasing  the  cost  to  the  parties  and  the  Agency.  Additionally,  the  United 
States  Courts  of  Appeals,  in  exercising  their  review  power  under  §10(e)  and  (f) 
of  the  NLRA  (29  USC  §1 60(e)  and  (f)),  would  have  less  reason  to  give  deference 
to  agency  expertise  where  the  initial  decision  is  rendered  by  a  judge  who  the 
court  could  not  be  sure  is  an  expert  rather  than  a  generalist.  Under  the  Corps 
concept,  in  short,  the  expertise  which  has  long  been  the  foundation  of 
administrative  law  would  be  sacrificed  to  the  detriment  of  the  Agency's  mission 
and  the  public  the  Agency  sen/es. 

The  NLRB  was  created  because  Congress  saw  the  need  for  a  labor- 
relations  law  administered  by  experts  who  were  dedicated  to  knowing  and 
understanding  the  field  of  labor-management  law.  As  the  Supreme  Court 
observed  in  Gamer  v.  Teamsters  Local  776.  346  U.S.  485,  490  (1953), 
"Congress  did  not  merely  lay  down  a  substantive  rule  of  law  to  be  enforced  by 
any  tribunal  competent  to  apply  law  generally  to  the  parties.  It  went  on  to 
confide  primary  interpretation  and  application  of  its  rules  to  a  specific  and 
specially  constituted  tribunal  and  presaibed  a  particular  procedure  for 
investigation,  complaint  and  notice,  and  hearing  and  decision...."  The  Corps  Bill 
is  antithetical  to  that  purpose  and  will  inevitably  diminish  the  central  role  this 
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Agency  has  played  in  administering  the  Nation's  basic  labor-management 
relations  statute. 

We  therefore  urge  that  the  bill  not  be  applied  to  the  NLRB  and  its  judges, 
and  that  other,  administrative  alternatives  be  explored  to  deal  with  the  concerns 
that  prompted  the  bill.  The  Board  would,  of  course,  be  happy  to  participate  in 
exploring  such  alternatives. 

Thank  you  again  for  providing  the  NLRB  with  the  opportunity  to  present 
its  views. 
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(tddmi  «bov«)  written  obiecnoiu 
thtrtio.  Each  ob)«caoa  shall  be 
Mpantely  numbend.  and  each 
numbend  objccaoa  shall  specify  with 
pardcularity  the  provisions  of  the 
regulation  to  which  objectioa  is  made 
and  the  grounds  (or  the  objection-  Each 
numbered  objection  on  which  a  heanng 
is  tvqucsted  shall  spedficaily  so  state. 
Failun  to  request  a  heanng  for  any 
particular  objection  shall  ctmstitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  >'««"'"fl  is  requested  shall 
Include  a  detailed  desaiptlon  and 
aaalysij  of  the  spadfic  bctual 
information  Intended  to  be  pivsanted  in 
support  of  the  objection  in  the  event 
ttimr  a  healing  is  held.  Failun  to  include 
tucfa  a  dasoiption  and  analysis  for  any 


partiailar  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objectioii.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  b«  seen 
in  the  Dockets  Management  Branch 
between  9  ajn.  and  4  p.m.,  Monday 
through  Friday. 

Lilt  of  Subjwts  in  21  CFX.  Part  173 

Adhesive*.  Food  additives.  Food 
packaging.  ^ 

Therefon.  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  I3rugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 


Safety  and  .\pplied  Nusiuon.  21  CTR 
part  173  is  amended  as  follows: 

PAHT  175— INDIRECT  FOOD 
AOOmVES:  AOHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  2l  CFR 
part  17S  continues  to  read  as  follows: 

Aiiitaarlty:  Sees.  201. 402. 409.  721  of  the 
Federal  Food.  Drug,  and  Cosmeiic  Ac.  (21 
VS-C  321.  342.  MS.  ]79«). 

2.  Section  173.105  is  amended  in 
paragraph  (c)(S)  by  alphabaucally 
adding  the  following  new  entry  to  the 
table  to  read  as  follows. 

1 173.103  Aditaslva. 

(0  •  •  • 

(5)  •  •  • 
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Dated:  February  S.  19M. 
rrad  K.  Shaak. 

DInctor.  Ctaur/ar  Facd  Softy  and  ApplM 
NutritioiL.  , 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

ModHlcaflons  to  Rol*  of  National  Labor 
Ralatlana  Boartf  •  Admlnlstrattv*  Law 
Judgaa  Including:  Aaalgnmant  e( 
AdinlnlstrMlv*  Law  Judgas  aa 
SatUamant  Judgaa;  Olacratlon  of 
Admbilstrattva  Law  Judges  to 
Olapanaa  With  Brfafs.  to  Haar  Oiai 
Argumant  In  Uau  of  Bilafs,  and  to 
Isaua  Banch  Dadaiona 

aobict:  Natianal  Labor  Relationa 
.Boaitl- 
ACnOM:  Final  mle. ' 

.«IMMAItT:.Tlia  National  Labor  Rciationj 
Board  (NLRB)  isauas  a  Anal  rule 
pannanantty  implementing  its  tecaiit    -  - 
axpatiaieatal  modiAcaaon  to  its  rules 
'  authbtixlng  the  use  of  settlement  judges 
■  and  provUing  adminisaativa  Uw  judges 
CAJJs]  with  the  disoetion  to  dispense 
with  briefs,  to  bear-oial  argument  in  Uau 
of  btieb.  and  to  issue  bench  decisiona. 
imtnivt  date:  March  1. 19M. 


ran  FURTHER  INFORMATION  COffTACT:  John 
J.  Tooar.  Executive  Secretary,  National 
Labor  Relations  Board,  1099  14th  Street, 
NW.,  Room  IISOO,  Wtshiagton.  D.C 
Z0S70.  Telephone:  (202)  273-1940. 
SUPPLEMENTARr  INFORMATION:  On 
September  8, 1994.  the  Board  issued  a 
Notice  of  Proposed  Rulemaking  (NFR) 
which  proposed  certain  modifications  to 
the  Boud's  rules  to  permit  the 
ifTlgnrrTTH  of  ALJs  to  serve  as 
satticmant  jiidgcs.  and  to  provide  ALJs 
with  the  discretion  to  dispense  with 
briefs,  to  hear  oral  argumant  in  lieu  of 
briefs,  and  to  issue  bench  dedsiou  (39 
FR  4U7S).  The  NPR  provided  for  a 
'~'""*"'  period  ending  October  7, 
10B4. 

(3n  Dacambcr  22. 1994,  following   . 
rf^y<i4t*t^n|^  of  the  comments  received 
to  the  t4PK  the  Board  ■  iaaued  a  node* 
implementing,  on  a  one-year 
txparimantal  basis,  the  proposed 
modHlratinns  (3S  FR  33942).  The  nodes 
provided  that  thj  modificadoos  would 
oeconie  eOective  on  February  1, 1993, 
and  would  expire  at  the  end  of  the  on»- 
J1HI  (xpatimental  period  on  January  31, 
IJKM,  abaant  renewal  by  the  Board. 

On  Decamber  1. 1993.  following  a 
review  of  the  experience  to  date  with    - 
the  modiflcaticiu  and  the  views  of  the 
NLRB's  Advisory  Committee  on  Agency 

jMdMwihMi  D— «a>r"^ 


Procedure,  the  Board  issued  a  notice 
proposing  to  make  the  modificadons 
permanent  upon  expiration  of  the  one- 
year  experimental  period  on  January  31. 
1996  (SO  FR  61S79).  The  nodce 
provided  for  a  period  of  public 
comment  on  this  proposaL  until 
December  29.  1993. 

Thereafter,  in  light  of  the  shutdown  of 
Agency  operations  due  to  the  lack  of 
appropriated  funds,  on  January  19, 
1990,  the  Board  extended  from 
December  29, 1999,  until  January  23, 
1996,  the  deadline  for  filing  comments 
(61  FR  1314).  The  same  day.  the  Board 
also  extended  the  experimental  period 
from  January  31, 1996,  until  March  1, 
1996,  to  prortda  the  Board  time  to 
mr>'*Amr  any  commsnts  that  wars  filed 
(61  FR  1281). 

The  Boerd  rscsivsd  only  ons 
'■*'"'"«"'  in  rssponss  to  its  Decamber  1, 
1993  notica,  from  William  K.  Harvey  of 
Jackson.  Shields.  Yeiser  k  CantrsU. 
Cordova,  Teimessee.  The  comment 
recommended  that  the  Board  make  the 
modification  regarding  settlement 
jtidgea  permanent  and  that  settlement 
judges  be  used  in  more  case*.  The 
comment  recommended,  howevar,  that 
the  Board  modify  the  requirement  that 
all  parties  consent  to  the  procedure  by 
caquiiing  any  party  who  objects  to  the 
appointment  of  a  settlement  judge  to 
show  good  cause  for  such  objection  and 
allowing  the  chief  or  assooate  chief 
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judge  to  consider  the  reasons  stated  and 
grant  or  deny  the  motion 
notwithstanding  the  stated  opposition. 
-Nf  conunent  auo  recommended  that 

settlement  judge  be  given  the 
authority  and  discretion  to  postpone  the 
scheduled  hearing  where  the  settlement 
judge  determines  that  a  brief 


postponement  would  serve  the  purposes    change. 

of  settlement 
With  respect  to  the  modification 

permitting  bench  decisions,  the 

comment  urged  that  this  modification 

be  aboUshtd.  citing  in  support  two-ALJ 

bench  decisions  wbich  the  comment 

uscrts  were  terse  and  confusing.' 

Alternatively,  the  comment 

racommended  that  the  Board  adopt  a 

rule  that  such  dadsioiu  will  never  be 

published  in  Board  reports. 
Having  carefully  considered  the 

foregoing  conunent.  we  have  decided. 

consistent  urith  and  for  the  reasons 

suted  in  the  December  1. 1995  notice. 

to  implement,  on  a  permanent  basis  and 

without  change,  the  experimental 

modification  to  the  Board's  rules  with 

respect  to  both  settlement  judges  and 

bench  dedsioos.  As  indicated  in  the 

December  1. 199S  notice,  many  of  the 

issues  raised  by  (he  comment  were 

considered  by  the  NLRB  Advisory 

Committee  on  Agency  Procedure, ..  id 

either  the  Management  or  the  Union- 
side  Panel  of  the  Advisory  Gimmittee 
Heated  strong  opposition  to  the 
jdifications  to  the  settlement  judge 
procedure  proposed  in  the  comment. 
Thus,  as  indicated  In  that  notice,  the 
Management-tide  Panel  indicated  strong 
opposition  to  modifying  the  current 
consensual  aspect  of  the  settlement 
judge  procedure,  and  the  Union-side 
Panel  indicated  strong  opposition  to 
providing  the  settlement  judge  with  the 
authority  to  postpone  the  trial  date.  In 
light  of  the  views  of  the  Advisory 
Gimmittee.  we  do  not  believe  the 
procedure  should  be  modified  as 
recommended  by  the  mmniant  it  this 
time. 
With  respect  to  the  bench  decision 


pursuant  to  the  Board's  usual 
procedure,  and  we  believe  that 
publishing  such  decisions,  on  balance, 
is  generally  beneficial  to  the  public  and 
should  be  continued  where  appropiiau. 

Accordingly,  wa  conclude  that  uw 
experimental  modiflratiwn  should  be 
pamaiuntly  implamanted  without 


As  raqtiirad  by  the  Regulatory 
Flaidbility  Act  (S  VS.C.  801  at  seq.).  tb« 
NLRB  certifies  that  these  rules  will  not 
have  a  significant  impact  on  small 
business  entities 

UsI  ofSubiecti  in  29  (7R  Part  lOZ 

AdministiatiTe  practice  and 
procedure.  Labor  management  lelatioaa. 

29  CFR  Part  102  is  einended  as 
follows: 

PART  102— RULES  AND 
REGULATIONS,  SERIES  8 

1.  The  authority  citation  for  29  CFR 
Part  102  continues  to  read  as  follows: 

Autheiilr:  StaioB  S.  NatMoal  Laber 
lUluioiu  Act.  u  ■neniied  (29  USJC  13t. 
156).  Section  lOMITTcl  also  inuad  undv 
Section  SS2(>X4KA)  of  the  Fr*<laa  of 
tnfonnaiion  Act.  as  amsBdad  (S  XJSJC 
SS2(tH4KA)).  Stauaa  102.143  itaiouth 
102.133  alio  iisuxt  undar  S«tiao  S04(cXt) 
of  th*  Equal  Accns  u>  fustics  Ao.  M 
•mandwl  (3  U.S.C  30«(cKl)). 

2.  Section  102JS  U  revised  to  reed  as 
follows: 

{102JS    Ouitea  end  peware  of 
edmlnletradve  lew  tudgee,  eeel jnnieiil  end 


(a)  It  shall  be  the  duty  of  the 
administrativs  law  judge  to  inquire  fiilly 
into  the  Itat  as  to  whether  the 
respondent  has  engaged  in  or  is 
engaging  in  an  unfair  labor  ptaetica 
afb^ng  commarca  as  set  Cnth  in  the 
complaint  or  amended  conplainL  Tlie 
administrative  law  judge  shall  have 
authority,  with  respect  to  cases  ««««i;"«^ 
to  him.  between  the  Urn*  be  is 
designated  and  transfer  of  the  case  to 
the  Board,  subject  to  the  Rules  and 

procedure,  as  indicated  in  the  December    Regulations  of  the  Boud  and  within  its 

1. 199S  notice,  in  the  vast  majority  of 

cases  during  the  experimental  period 

involving  a  bench  decision  either  no 

exceptions  were  filed  to  the  ALfs  baiu:h 

decision  or  the  Board  short-foim 

adopted  the  dedsioiL  In  those  cases 

where  no  exceptioiu  wore  filed  to  the 

ALfs  bench  decision,  tha  decision  was 

not  published  in  Board  reports 

consistent  with  the  Board's  historical 

practice  where  no  exceptions  are  filed. 

The  other  decisions  were  published 


■TTiaitinreosl  HauL  lis  NLUB  No.  10  (S«pc  »■ 

SI:  tad  Onea  brf.  IIS  ^aJtB  .No.  IS  (Oa.  ZJ. 

'SSI  (Mmibtt  Cahaa  dluMWiin  la  nimm  pwil. 


(1)  To  administer  oaths  and 
aOrmatiaas: 

(2)  To  grant  applications  far 
subpoenas: 

(3)  To  ttda  npoo  petitions  to  revoka 
subpoenas: 

(4)  To  rula  upoo  o0an  of  proof  and 
receive  relevant  evidance: 

(3)  To  taka  or  crose  depositions  to  be 
taken  whenever  the  ends  of  justioe 
would  be  served  tbareby: 

(6)  To  teaulata  tha  course  of  the 
bearing  and.  if  apprtiptiate  or  naoesaary. 
to  exclude  persons  or  counsel  from  the 
healing  for  coatamptuous  conduct  and 


to  strike  all  related  testimony  of 
witnesses  refusing  to  answer  any  proper 
question: 

(7)  To  hold  conferences  for  the 
settlement  or  simplification  of  the  issues 
by  consent  of  the  parties,  but  not  to 


,8)  To  dispose  of  procedural  requests, 
motions,  or  similar  matters,  ■"'•'■iding 
ffltitions  referred  to  the  administrative 
law  judge  by  the  Regional  Direaor  and 
motioiu  for  summary  judgment  or  to 
amend  pleadings:  also  to  HiCTni^ 
complainu  or  portions  thereof:  to  order 
hearings  reopoied:  and  upon  motion 
order  procawlings  consolidated  or 
severed  prior  to  issuance  of 
administrative  law  jtidge  «<«rtri,»,y. 
.   (9)  To  approve  a  stipulation 
vohutaiily  entered  into  by  all  parties  to 
tha  case  which  will  dispense  with  a 
verbatim  written  transcript  of  record  of 
tha  oral  testimony  adduced  at  the 
bearing,  and  which  will  also  provide  for 
the  waiver  by  the  respective  parties  of 
their  right  to  file  with  the  Board 
eiccaptions  to  tha  findings  of  bet  (but 
not  to  conclusions  of  law  or 
recommended  orders)  which  the 
administrative  law  judge  shall  make  in 
bis  decisiaas: 

(lOJ  To  make  and  file  decisions, 
including  bench  decisions  delivered 
within  72  hours  after  conclusion  of  oral 
arjumanc  In  conformity  with  Public 
Law  89-SS4.  S  V3.C.  SS7: 

(11)  To  calL  examine,  and  cross- 
examine  witnesses  and  to  Introduce  into 
the  record  documentary  or  other 
evidence: 

(12)  To  request  the  parties  at  any  time 
during  the  heating  to  lUte  their 
respective  positions  concerning  any 
isaua  in  tha  eaaa  or  themy  in  support 
tfaareot 

(13)  To  take  any  other  action 
nacessary  under  tha  foregoing  and 
euthnrired  by  the  published  Rules  and 
Regulations  of  the  Board. 

(o)  Upon  tha  request  of  any  party  or 
the  judge  assigned  to  hear  a  case,  or  on 
Us  cr  her  own  moiioa.  the  chief 
administiative  law  judge  in  Washington. 
O.C..  the  deputy  chief  fudge  in  San 
FrancisTO,  the  assoriate  chlaf  fudge  in 
Atlanta,  or  the  anodata  chief  fudge  in 
New  York  may  assign  a  fudge  who  shall 
bo  other  than  tha  trial  fudge  to  conduct 
f^l^m— If  w«i'at«ri<iti«  In  exercising 
Us  or  her  discretion,  the  cUeL  depuqr 
chiaL  or  assoriate  chief  fudge  making 
the  assignment  will  consider.  siTT'^"g 
olbar  boors,  whether  there  is  reason  to 
believe  that  resolution  of  the  dispute  is 
likely,  the  request  for  assignment  of  a 
settlement  fudge  is  mads  in  good  Esith. 
and  tha  assignment  is  otherwise 
iaasible.  Provided,  however,  that  no 
nieh  assignment  shall  ba  made  absent 
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th(  agmmmt  of  all  partits  to  the  um  of 
this  pracedui*. 

(1)  The  Mitlemmit  judga  shall 
convent  and  preside  over  conieiences 
and  settlement  negotiations  between  the 
parties,  assess  the  practicalities  of  a 
potential  settlement,  and  report  to  the 
chief,  depury.  or  assodaia  the  status  of 
settlement  negotiaUons.  recommeiuling 
continuation  or  tenmnation  of  the 
settlement  negotiations.  VVheie  feasible 
settlement  confereiuas  shall  be  held  in 

(Z)  The  settlemeiu  judge  may  require 
that  the  attorney  or  other  representative 
for  each  party  be  present  at  settlement 
conferences  and  that  the  parties  or 
agents  with  tail  settlement  authority 
also  be  prtMnt  or  available  by 
telephone. 

(3)  Participation  of  the  settlement 
Jud^  shall  terminate  upon  the  ortler  of 
the  chief,  deputy,  or  associates  issued 
after  contultatiop  with  the  settlement 

'  )udge.  The  ctmduct  of  settlement 
negotiations  shall  not  unduly  delay  the 
haaiing. 

(4)  All  discussions  between  the 
ptilies  *  :d  the  settlement  judge  shall  be 
confiden  laL  The  settlement  judge  shall 
not «« ««-"««  any  aspect  of  the  case  with 
the  tzial  judge,  and  no  evidence 
regarding  statements,  conduct.  oBm  of 
settlement,  and  concessions  of  the 
patties  made  in  proceedings  before  the 
settlement  judge  shall  be  admissible  in 
any  proceeding  before  the  Board,  except 
by  stipulation  of  the  parties.-Documents 
disclosed  in  the  settlement  process  may 
not  be  used  in  litigation  unless 
voluntarily  produced  or  obtained 
punuant  to  subpoena. 

(5)  No  dediion  of  a  chief,  deputy,  or 
teaociate  eonceming  the  asilgnmenr  of 
a  settlement  jtidge  or  the  termination  of 
a  settlement  judge's  *««'[p"'— "  shall  be 
eppoalabla  to  the  Board. 

(6)  Any  settlement  teacked  under  the 
auspice*  of  a  settlement  judge  shall  be 
subject  to  approval  in  accordance  with 
the  provisians  of  f  lOl.S  of  the  Boerd's 
.Statements  of  Procedure. 

3.  Section  102.42  Is  revised  to  read  at 
bUowt: 

t10L42    FMngaofbflefaandprapoaed 
llndbige  kMi  the  edmtnlstntlve  law  judge 
end  cm  enumewl  et  the  heertng. 

Any  party  shall  be  entitled,  upon 
request,  to  a  reasonable  period  at  the 
dose  of  the  heahng  for  oral  argument, 
which  may  InrliiHe  presentation  of 
piopoaed  findings  and  mnrliisions.  end 
shall  be  Included  in  the  stenographic 
lepoRoftbeheering.  In  the  disoetion 
of  the  adminlstntive  law  judge,  any 
party  may,  upon  request  made  before 
the  doae  of  tlie  heering.  Ble  a  brief  or 
pnpoeed  ""'*'"B«  and  conclusions,  or 


both,  with  the  adminisliative  law  judge, 
who  nuy  fix  a  reasonable  time  for  such 
filing,  but  not  in  excess  of  35  days  from 
the  close  of  the  bearing.  Requests  for 
further  extensions  of  time  shall  be  made 
to  the  chief  administrative  law  judge  in 
Washington.  O.C.  to  the  depury  chief 
judge  in  San  Francisco,  California,  to 
the  associate  chief  judge  in  New  York. ' 
New  York,  or  to  the  associate  chief 
judge  in  Atlanta.  Georgia,  as  the  case 
may  be.  Notice  of  the  request  for  any 
extension  shall  be  immediately  served 
on  all  other  parties,  and  proof  of  service 
shall  be  funiished.  Three  copies  of  the 
brief  or  proposed  findings  and 
conclusions  shall  be  filed  with  the 
administrative  Law  jtidge,  and  copies 
shall  be  served  on  the  other  parties,  and 
a  statement  of  such  service  shall  be 
furnished.  In  any  case  in  which  the 
administrative  law  judge  believes  that 
written  briefs  or  proposed  findings  of 
fta  and  conclusions  may  not  be 
necessary,  he  or  she  shall  notify  the 
parties  at  the  opening  of  the  hearing  or 
as  soon  thereafter  as  practicable  that  he 
or  she  may  wish  to  hear  oral  argument 
inUeuofbrieCt. 

4.  In  S  102.45,  paragraph  (a)  is  revised 
to  read  as  follows: 

}  102.43    AdnHnlstrattve  law  judge'e 
deelalon;  contents;  eervtee;  trensfer  of  caae 
to  IKe  Boeid:  contents  of  record  In  case, 
(e)  After  hearing  for  the  purpose  of 
taking  evidence  upon  a  complaint,  the 
administrative  law  judge  shall  prepare  a 
decision.  Such  decision  shall  contain 
KnAinp  of  fact,  conclusions,  and  the 
reasons  or  basis  therefor,  upon  all 
material  issues  of  Itcl,  law,  or  discretian 
presented  on  the  record,  and  shall 
contain  recommendatioos  as  to  what 
disposition  of  the  case  should  be  made, 
%vhich  may  Include,  11  it  be  found  that . 
the  respondent  hes  engaged  in  or  is 
engeging  in  the  elleged  unfair  labor 
piactices,  a  teeommendalion  for  such 
afBtmative  action  by  the  respondent  as 
will  eStctuaU  the  policies  of  the  Act. 
The  administrative  law  judge  ahall  file 
the  original  of  his  dadaion  with  the 
Boerd  and  cause  a  copy  thereof  to  be 
served  on  each  of  the  pattiee.  If  the 
edministradve  law  judge  delivers  a 
bench  decision,  promptly  upon 
receiving  the  transcript  the  judge  shall 
certify  the  accuracy  of  the  pages  of  the 
transcript  containing  the  deosion:  file 
with  the  Board  a  certified  copy  of  thoee 
pages,  together  with  any  supplementary 
matter  the  judge  may  deem  necessary  to 
complete  the  decision:  and  cause  a  copy 
thereof  to  be  served  on  each  of  the 
parties.  Upon  the  Sling  of  the  decision, 
the  Board  shall  enter  an  order 
transferring  the  case  to  the  Board  and 
shall  serve  copies  of  the  order,  setting 


forth  the  date  of  suth  transfer,  on  all  the 
parties.  Service  of  the  administrative 
law  judge's  decision  and  of  the  order 
transferring  the  case  to  the  Board  shall 
be  complete  upon  m»iling 

Dated.  Wtshioitan,  O.C  Febniatv  It, 
19M. 

By  dinctioa  of  the  Board:' 
foha  |.  ToDar, 
Executive  Stawary. 
Oifnanng  Opiaiea  of  Member  Cahea 

I  agrae  with  tht  rule  concmmg  lenlemtnt 
judges.  Howenr.  I  do  not  igres  with  iha  rule 
which  gives  judges  lbs  powar  to  issue  bench 
dadsioos  and  the  rtltiaiil  power  to  pndudt 
writxsB  brlefi. 

In  my  dissent  bom  the  pioaulgadoa  of  the 
expennseatal  rule  is  dissent  joinad  by  fomer 
Member  Stepbenal.  I  set  Ibttli  Board  law 
which  holds  that  bench  Amrir,^^,  ut 
ooaitary  to  the  provisions  of  Section  10(cl  of 
the  Act*  My  csUeeguea,  in  appanni 
lemgnlrlon  of  this  bet.  ebon  to  nimmarily 
ovenuie  thst  Board  law.  Howwir.  u  1  noted 
in  my  disseol,  II  Section  10(c)  Coibidi  beech 
dedstons.  the  Board  is  wtibout  statutory 
power  lo  MtataUsh  a  rule  which  pemuu  such 
dadsioos.* 

My  coUeaguee  have  not  answtfed  lhi< 
threshold  problem.  Further,  eveo  if  they  w«ra 
to  do  so  (to  their  letlifactlon),  that  does  not 
■ad  the  metier.  The  issue  will  undoubtedly 
be  the  subject  of  Udgadoa  la  the  fMleial 
courts,  delayiaf  the  prompt  talotcemeBt  of 
Boeid  oeders.  Thus,  the  rule  is  at  aoas- 
purposes  with  Its  alalsd  goal — the  prompt 
teseludoB  of  ualair  labor  pnctice  cases, 
further,  ia  my  prior  dissent.  1  set  forth  other 
coocenis  about  the  rule.  At  this  junciura.  1 
eaaaot  say  with  certaialy  wbtther  these 
copcems  have  been  bone  out  tiy  axpeheaca. 
Duziag  the  experimental  time  freme.  there 
have  baea  oaly  10  bench  dsdijoos  out  of  tbe 
400  dedalons  issued  (2.5%).  However,  thst 
very  peudty  of  dedsloos  beepeaks  aa 
taspoittat  point  Our  judges,  to  their  otdlt. 
have  eveirised  prudaai  lestraiat  la  evtrristng 
the  power  to  issue  bench  decisions 
Aoesfdiagty,  far  the  moat  pert,  problems 
beve  aoc  surfaced.*  As  long  as  such  raslraiai 
Is  exacdsed.  my  coacenu  may  well  be 
alleyad.  I  am  hopeftil.  and  cautiously 
epthnisiic  that  this  will  be  the  case. 
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Mr.  Gekas.  I  thank  the  witness. 

We  now  note  the  presence  of  the  gentleman  from  IlHnois,  Mr. 
Hyde,  the  chairman  of  the  full  Judiciary  Committee. 
And  we  will  go  to  the  next  witness,  Ms.  Geier. 

STATEMENT  OF  RITA  S.  GEIER,  DEPUTY  ASSOCIATE  COMMIS- 
SIOP4ER  FOR  HEARINGS  AND  APPEALS,  SOCIAL  SECURITY 
ADMINISTRATION 

Ms.  Geier.  Thank  you  very  much,  Mr.  Chairman.  It's  my  pleas- 
ure to  appear  before  you  in  place  of  our  General  Counsel,  Arthur 
Fried.  When  the  call  came  this  morning  about  6  o'clock,  however, 
I  had  very  mixed  feelings. 

Thank  you  for  the  opportunity  to  appear  today  to  provide  the 
views  of  the  Social  Security  Administration  on  H.R.  1802,  a  bill 
that  would  create  a  separate  corps  of  administrative  law  judges. 

As  you  know,  SSA's  AU's  represent  more  than  80  percent  of  all 
of  the  Federal  administrative  judiciary.  Therefore,  it  is  critically 
important  in  your  deliberations  on  H.R.  1802  to  keep  in  mind  that 
the  pending  legislation  will  have  its  primary  impact  on  the  Social 
Security  Administration.  We  at  the  Social  Security  Administration 
oppose  enactment  of  H.R,  1802  for  many  reasons,  but  we  are  par- 
ticularly concerned  that  the  bill  would  severely  curtail  our  ability 
to  provide  the  quality  of  service  that  we  believe  the  public  deserves. 

Today  I  want  to  briefly  address  the  issues  with  which  we  have 
major  concerns,  including  the  perception  that  AU's  do  not  have 
decisional  independence,  the  potential  of  loss  of  ALJ  expertise  and 
administrative  accountability,  the  cost  associated  with  establishing 
a  unified  corps,  and  the  administrative  inefficiencies  that  we  be- 
lieve are  inherent  in  creating  a  new  agency. 

First,  I'd  like  to  emphasize  that  no  SSA  Administrator  or  official 
can  nor  wants  to  intervene  in  a  case  or  in  any  way  direct  an  ALJ 
on  how  to  decide  a  case.  Adjudication  takes  place  on  the  record  and 
strictly  in  accordance  with  the  statute  and  regulation  without  agen- 
cy interference.  Although  a  perception  may  remain  with  some  that 
ALJ's  lack  decisional  independence,  we  think  the  fact  that  SSA's 
ALJ  decisions  differ  from  the  agency's  determination  in  almost  two- 
thirds  of  the  cases  is  a  strong  indicator  that  these  ALJ's  are  in 
fact — have  decisional  independence.  However,  we  would  be  happy 
to  work  with  the  Congress  on  ways  to  eliminate  any  misconception 
that  decisional  independence  is  lacking  in  means  other  than  the 
creation  of  the  independent  AU  corps. 

Like  all  other  Federal  agencies,  our  AU's  are  appointed  pursu- 
ant to  the  Administrative  Procedure  Act.  We  hire  AU's  through 
the  Office  of  Personnel  Management's  process,  have  no  say  in  their 
compensation,  and  may  take  adverse  action  only  if  good  cause  is  es- 
tablished after  an  opportunity  for  a  hearing  before  the  Merit  Sys- 
tems Protection  Board. 

In  terms  of  decisional  independence,  SSA's  experience  mirrors 
that  of  other  agencies;  namely,  the  protections  afforded  AU's  to  en- 
sure impartiality  in  deciding  cases  have  worked  well  for  years. 
Therefore,  decisional  independence  cannot  be  and  need  not  be  im- 
proved upon. 

We  are  also  concerned  that  the  pending  legislation  would  result 
in  the  loss  of  expertise,  the  degree  of  expertise  among  our  AU's  in 
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the  current  agency-based  adjudication  and  policymaking  process. 
The  kind  of  training  programs  that  would  be  conducted  under  the 
bill's  provisions  would  not  compensate  for  the  loss  of  ongoing  train- 
ing and  updates  that  SSA  provides  and  will  provide  under  its  rede- 
sign process — which  I  hope  to  speak  of  later — in  response  to 
changes  in  the  law  and  regulations,  or  where  there  is  constant  ex- 
posure to  complex  policy  issues  that  ALJ's  experience  as  members 
of  the  Social  Security  Administration  family. 

Current  ALJ  involvement  in  developing  policy  enhances  the  qual- 
ity of  agency  policymaking  and  ensures  that  ALJ's  understand  the 
intent  and  scope  of  policy  changes.  Separating  ALJ's  from  the  So- 
cial Security  Administration  would  only  weaken  the  current  policy- 
making process  at  SSA  and,  ultimately,  the  public. 

Mr.  Chairman,  I  would  like  to  briefly  comment  on  the  cost  of 
H.R.  1802.  There  are  costs  associated  with  the  ALJ  corps  which  we 
believe  have  not  been  previously  considered.  For  instance,  a  sepa- 
rate ALJ  corps  would  require  that  many  support  functions  per- 
formed by  other  SSA  components  be  duplicated  in  a  corps,  such  as 
hiring  and  training  hearing  office  staff,  coordinating  with  more 
than  50  State  agencies,  providing  general  hearing  office  oversight, 
among  others.  Also,  an  ALJ  corps  would  have  to  develop  its  own 
tracking  system  to  parallel  SSA's  integrated  system  and  to  keep  up 
with  SSA's  constant  systems  enhancements.  Indeed,  one  of  the  key 
enablers  of  our  redesign — our  agency's  ambitious  redesign  pro- 
gram— is  a  highly-interactive,  LAN-based  automation  system  link- 
ing all  of  the  parts  of  the  process  which  we  already  are  putting  into 
place.  The  effect  of  the  bill  would  be  to  jettison,  if  you  will,  the  mid- 
dle part  of  our  process  and  deprive  us  of  some  of  the  efficiencies 
of  that  investment. 

The  appropriations  provision  in  H.R.  1802,  also  would  freeze 
funding  of  the  unified  corps  through  fiscal  year  2000  at  the  fiscal 
year  1995  level.  Without  additional  resources  to  allow  a  new  agen- 
cy to  keep  up  with  increasing  workloads,  we're  very  concerned  that 
service  to  the  public  would  deteriorate  drastically  by  increasing — 
and  further  increase  the  time  it  would  take  for  claimants  to  receive 
a  decision. 

I'd  like  to  speak  briefly  about  some  other  administrative  ineffi- 
ciencies  

Mr.  Gekas.  Ms.  Geier,  could  you  hold  it  until  the  end?  If  we  have 
time,  we'll  let  you  clean  up  your  testimony  at  that  time,  but  we 
want  to  try  to  keep  balanced  the  amount  of  time  allotted  to  each 
witness. 

Ms.  Geier.  Thank  you. 

Mr.  Gekas.  So  please  cease  for  a  moment. 
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[The  prepared  statement  of  Ms.  Geier  follows:] 

Prepared  Statement  op  Arthur  J.  Fried,  General  Counsel,  Soclu.  Security 

Administration 

MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SURCOMMITTEE : 

I  am  pleased  to  be  here  today  on  behalf  of  the  Social 
Security  Administration  (SSA)  to  discuss  legislation  currently 
pending  in  the  Congress  that  would  create  a  Corps  of  Federal 
administrative  law  judges  (ALJs)  and  its  possible  impact  on  the 
Social  Security  Administration  (SSA) . 

INTRODUCTION 

I  appreciate  this  opportunity  to  discuss  the  ramifications  of 
an  ALJ  Corps  for  SSA.   SSA's  ALJs  represent  more  than  80  percent 
of  all  Federal  ALJs.   Therefore,  it  is  critically  important  to 
your  deliberations  on  H.R.  1802  to  keep  in  mind  that  the  pending 
legislation's  primary  impact  would  be  on  SSA. 

We  at  SSA  oppose  enactment  of  H.  R.  1802  for  a  variety  of 
reasons,  but  we  are  particularly  concerned  that  the  bill  would 
severely  curtail  our  ability  to  provide  the  public  with  the 
service  they  deserve. 

Today,  I  want  to  address  the  issues  with  which  we  have  major 
concerns  including  the  perception  that  ALJs  do  not  have 
decisional  independence,  the  potential  for  loss  of  ALJ  expertise 
and  administrative  accountability,  the  costs  associated  with 
establishing  a  unified  Corps,  and  the  administrative 
inefficiencies  inherent  in  creating  a  new  agency. 

DECISIONAL  INDEPRNDRNCR 

First,  I  would  like  to  address  the  issue  of  ALJ  decisional 
independence.   Promoting  an  atmosphere  of  fairness  and  decisional 
independence  is  extremely  important  to  us.   ALJs  have  a  direct 
delegation  of  authority  from  the  Commissioner  to  decide  cases. 
This  direct  delegation  of  authority  sets  the  foundation  for,  and 
guarantees  the  integrity  of,  the  adjudicatory  process. 

No  SSA  administrator  can  nor  wants  to  intervene  in  a  case  or 
in  any  way  direct  an  ALJ  on  how  to  decide  a  case.   Adjudication 
takes  place  on  the  record,  and  strictly  according  to  the  statute 
and  regulations  without  agency  interference. 
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In  FY  1995,  over  500,000  ALJ  decisions  were  rendered  and  yet 
SSA  did  not  receive  even  one  AI.J  complaint  regarding  improper 
influence  or  agency  pressure  with  respect  to  deciding  any  case. 

Although  a  perception  may  remain  with  some  that  ALJs  lack 
decisional  independence,  we  think  the  fact  that  SSA  ALJs' 
decisions  differ  from  the  agency's  earlier  determinations  in 
almost  two  thirds  of  the  cases  is  a  strong  indicator  that  these 
ALJs  do  in  fact  have  decisional  independence.   Moreover,  our  ALJs 
have  full  protection  of  decisional  independence  consistent  with 
the  Administrative  Procedure  Act  because  hiring  criteria  and 
compensation  are  set  by  the  Office  of  Personnel  Management  and 
adverse  personnel  actions  may  be  taken  by  the  agency  only  after 
the  Merit  System  Protection  Board  establishes  good  cause.   Thus, 
we  believe  that  SSA's  ALJs  are  currently  independent  in  every  way 
that  matters.   However,  we  would  be  happy  to  work  with  Congress 
on  ways  to  eliminate  the  misperception  that  decisional 
independence  is  lacking  short  of  creating  an  independent  ALJ 
Corps. 

LOSS  OF  AT..T  KXPRRTISR  AND  ADMINISTRATIVE  ACCOUNTABILITY 

We  are  also  concerned  about  loss  of  ALJ  expertise  and 
accountability. 

Loss  of  AT.J  F.xpertise 

A  unified  Corps  would  jeopardize  the  reservoir  of  Social 
Security  expertise  currently  characterizing  SSA's  ALJs. 
Supporters  of  pending  legislation  argue  that  ALJ  expertise  would 
not  be  lost  if  a  unified  Corps  were  established  because  as  a 
general  rule,  ALJs  would  continue  to  hear  and  adjudicate 
precisely  the  same  kinds  of  cases  as  they  do  at  present.   Others 
argue,  however,  that  the  bill  would  increase  efficiency  by  making 
ALJs  available  to  hear  and  decide  cases  in  varied  programs . 

In  either  case,  we  do  not  believe  that  the  kind  of  training 
programs  that  could  be  conducted  under  the  bill's  provisions 
would  compensate  for  the  loss  of  the  ongoing  training  that  SSA 
provides  in  response  to  changes  in  the  Social  Security  Act  and 
regulations,  or  for  the  constant  exposure  to  discussion  and 
examination  of  complex  Social  Security  programmatic  and  policy 
issues  that  ALJs  experience  as  members  of  the  SSA  community. 
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Indeed,  ALJ  involvement  in  policy  development  contributes  a 
distinct  and  valuable  perspective  wh_ch  enhances  the  quality  of 
agency  policymaking  and  ensures  that  ALJs  understand  the  intent 
and  scope  of  policy  changes.   Therefore,  separating  ALJs  from  SSA 
would  adversely  affect  the  current  policymaking  and 
decisionmaking  process  for  both  SSA  and  ALJs. 

Moreover,  consistent  and  uniform  application  of  policy  is 
difficult  in  the  best  of  circumstances,  especially  in  a  complex 
'and  subjective  program  like  disability;  totally  separating 
adjudicators  from  policymakers,  however,  simply  invites  disputes 
between  adjudicators  and  policymakers  over  policy  interpretation 
and  makes  resolution  of  those  disputes  more  difficult. 

Administrative  Accountability 

The  creation  of  a  separate  Corps  of  ALJs  would  also  diffuse 
accountability  to  the  Congress,  the  courts,  and  the  public  for 
administrative  decisionmaking- -particularly  for  the  disability 
determination  process. 

Because  case  processing  would  be  split  between  the  Corps  and 
SSA,  interested  parties  could  no  longer  be  certain  of  whom  to 
contact- -the  Corps  or  SSA- -concerning  the  status  of  a  particular 
case.   That  uncertainty  might  unnecessarily  delay  their  receipt 
of  the  requested  status  and,  more  fundamentally,  could  complicate 
identifying  whether  SSA  or  the  Corps  was  responsible  for  case 
processing  delays.   Similarly,  when  the  courts  overturn  or  remand 
a  case,  it  may  not  be  clear  whether  the  court  found  fault  with 
the  SSA's  policy  or  the  ALJ's  application  of  that  policy. 

POTENTIALLY  HIGH  COSTS  OF  LEGISLATION 

Mr.  Chairman,  it  is  important  to  consider  fully  the  magnitude 
of  resources  required  to  process  SSA's  hearings  and  related 
workloads  when  considering  legislation  to  create  a  unified  ALJ 
Corps . 

Removing  SSA's  ALJs  to  form  a  separate  and  unified  ALJ  Corps 
would  inevitably  disrupt  a  productive  relationship  between  the 
ALJs  and  other  SSA  components- -one  that  is  becoming  more 
efficient  every  day- -and  would  incur  unanticipated  costs. 
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For  instance,  although  some  supporters  of  ALJ  Corps 
legislation  lave  indicated  that  it  would  eliminate  the  need  for 
some  current  SSA  staff  and  functions  [for  example,  in  the  Office 
of  Hearings  and  Appeals's  (OHA's)  regional  offices),  it  is 
unclear  how  this  could  be  achieved.   A  centralized  Corps  would 
require  a  significant  support  staff  to  perform  functions  now 
performed  by  the  SSA  regional  offices,  such  as: 

hiring  and  training  hearing  office  staff; 
procuring  supplies  and  equipment; 
reviewing  attorney  fee  petitions; 
coordinating  with  State  agencies;  and 
providing  general  hearing  office  oversight. 

Duplicating  and  then  centralizing  these  functions  in  an  ALJ 
Corps  would  likely  increase  travel  and  other  costs. 
Alternatively,  requiring  that  these  functions  be  performed  at  the 
local  (rather  than  regional)  level  would  increase  hearing  office 
staffing  requirements. 

Further,  establishing  an  entirely  new  administrative 
structure  to  support  a  separate  ALJ  Corps  would  not  eliminate 
hearings-related  activities  (costing  at  least  $200  million 
annually)  that  SSA  would  need  to  continue  to  perform- -receiving 
and  forwarding  to  the  Corps  claimants'  requests  for  hearings, 
processing  hearing  status  inquiries,  effectuating  ALJ  decisions 
or  acting  on  requests  to  the  Appeals  Council  for  review  of  ALJ 
decisions,  among  others.   Indeed,  many  of  these  activities  would 
have  to  be  done  twice,  once  at  SSA  and  once  by  the  ALJ  Corps. 

The  costs  of  the  legislation  would  be  further  increased  by 
any  expenses  entailed  in  providing  SSA  representation  in 
proceedings  before  a  separate  Corps  of  ALJs .   Both  SSA  and  the 
Corps  would  each  require  sufficient  professional  and  support 
staff  to  address  a  workload  involving  over  500,000  requests  for 
hearings  ann-ially. 

Additional  costs  could  also  be  generated  by  other  new 
functions.   For  example,  SSA  would  have  to  institute  procedures 
for  preparing  and  submitting  case  records  for  adjudication  before 
a  separate  ALJ  Corps  that  would  be  more  formal  than  those 
currently  required  in  our  integrated  process.   New  procedures 
would  also  be  required  to  ensure  proper  routing  of  ALJ 
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dispositions  to  allow  prompt  ef f ectuatior.  of  benefit  payments  or 
action  on  requests  for  Appeals  Council  review. 

While  I  am  on  the  subject  of  costs,  :  would  also  like  to 
address  the  appropriations  provision  in  H.R.  1802.   The  bill 
would  freeze  funding  for  a  unified  Corps  through  FY  2000  at  the 
FY  1995  level.   Without  additional  resources  to  allow  a  new 
agency  to  keep  up  with  increasing  workloads  caused  by  increasing 
claim  filings,  we  are  concerned  that  service  to  the  public  will 
deteriorate  dramatically. 

ADMINISTRATIVE  EFFICIENCIES 

I  would  also  like  to  address  the  issue  of  administrative 
efficiencies.   Although  we  have  serious  doubts  that  creating  a 
new  bureaucratic  structure  would  streamline  or  improve 
administrative  efficiency  anywhere  in  the  Government,  we  are 
certain  that  it  would  adversely  affect  SSA's  massive  claims 
adjudicative  process. 

As  I  have  indicated,  Mr.  Chairman,  80  percent  of  all  Federal 
ALJs  work  for  SSA,  where  they  are  an  integral  part  of  the 
adjudication  process.   SSA  processes  almost  7  million  claims  and 
over  a  million  appeals  each  year.   In  FY  1995  alone,  ALJs 
rendered  over  500,000  decisions. 

SSA's  adjudicative  process  consists  of  a  closely  integrated 
four-step  process.   Since  the  vast  majority  of  hearings  involve 
disability  claims,  I  will  discuss  SSA  adjudication  in  terms  of 
the  disability  claims  process. 

Initial  disability  claims  are  taken  in  1,300  Social  Security 
offices  located  throughout  the  country.   Local  field  office  staff 
request  and  evaluate  information  about  the  non-medical  aspects  of 
each  person's  claim,  such  as  whether  or  not  the  individual  has 
worked  enough  to  be  eligible  for  benefits.   Field  office  staff 
also  obtain  information  about  claimants'  impairments,  including 
treating  medical  sources.   Disability  claims  are  then  forwarded 
to  the  federally-funded,  but  State-administered,  disability 
determination  services  (DDSs) ,  in  the  State  where  the  person 
lives.   State  DDS  staff  obtain  and  review  necessary  medical 
evidence  and  make  disability  determinations  based  on  Social 
Security  regulations  and  guidelines. 
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This  process  has  been  in  effect  since  the  beginning  of  the 
disability  program  and  was  designed  to  take  advantage  of  the 
States'  established  links  with  the  medical  community  and 
experience  in  dealing  with  the  needs  of  the  disabled. 

Individuals  dissatisfied  with  their  disability  decision  may 
request  a  reconsideration  which  is  reviewed  at  the  State  DDS 
level.   If  the  reconsideration  is  denied,  individuals  may  request 
a  hearing  before  an  ALJ,  and  if  still  dissatisfied,  individuals 
may  request  an  Appeals  Council  review.   Each  level  of  review 
involves  multi-step  procedures  for  evidence  collection,  review, 
and  decisionmaking.   This  process  requires  thousands  of  day- to- 
day contacts  among  SSA  field  offices,  St^te  disability 
determination  services  (DDSs) ,  and  ALJ  hearing  offices.   Placing 
the  hearing  level- -the  third  step  in  the  process- -under  the 
management  of  an  entirely  separate  organization  would  break  the 

links  of  this  closely-bound  process. 

I 

Coordinating  SSA's  caseloads  entails  numerous  operational 
functions  including:   identifying  and  routing  cases;  securing  and 
retaining  case  folders;  and  obtaining  evidence  from  claimants, 
from  claimants'  medical  sources,  and  from  others  who  know  the 
claimants.   The  process  also  entails  fully  developing  the  record, 
both  before  and  after  the  hearing  is  held,  screening  cases  for 
those  that  can  be  approved  on  the  record  without  an  ALJ  hearing, 
both  before  and  after  development,  preparing  hearing  transcripts, 
and  responding  to  inquiries  for  case  status  from  claimants, 
representatives,  and  members  of  Congress. 

Pulling  the  ALJs  out  of  SSA,  and  then  reintegrating  these 
functions  with  an  ALJ  Corps  would  reduce  administrative 
efficiency  and  increase  processing  times,  thus  further  delaying 
payment  of  benefits  to  eligible  claimants.   This  would  result 
largely  from  the  additional  case  tracking  and  control  procedures 
that  SSA  would  have  to  establish  to  be  able  to  continue  to 
develop  the  record,  to  respond  quickly  and  accurately  to  status 
inquiries,  and  to  ensure  that  cases  were  not  "lost"  in  the 
system.   It  would  be  a  very  cumbersome  and  time-consuming  process 
to  transfer  cases  from  SSA  to  the  Corps  for  decision  and  then 
transfer  them  back  to  SSA  for  review  and  revision  by  the  Appeals 
Council  or  effectuation  by  SSA  employees,  not  to  mention  all  the 
contacts  required  in  between  to  fully  develop  the  record  and 
ensure  that  the  agency's  interests  are  served.   Transfer  of  cases 
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remanded  by  the  courts  back  and  forth  between  SSA  and  the  Corps 
would  be  similarly  burdensome. 

Successfully  processing  SSA's  huge  caseloads  through  a  Corps 
of  ALJs  would  require  high  levels  of  cooperation  between  separate 
agencies.   More  likely,  every  hand-off  to  a  separate  ALJ  Corps 
would  increase  the  time  required  to  serve  SSA's  "customers" - -the 
American  public- -and  reverse  the  progress  we  have  made  in 
streamlining  our  decisionmaking  process. 

Corps  Council  Provision 

As  you  can  see,  success  of  SSA's  highly  integrated 
adjudication  process  can  only  be  achieved  with  uniform  policies 
and  procedures.   I  am  particularly  concerned  that  the  provision 
in  H.R.  1802  regarding  the  proposed  Corps  Council- -the 
policymaking  body  of  the  Corps- -would  interfere  with  the 
procedural  continuity  of  our  current  process.   That  provision 
provides  for  only  one  SSA  division  out  of  eight,  while  affording 
the  other  divisions,  representing  only  a  fraction  of  the  Corps,  a 
disproportional  share  of  policy  and  procedural -making  power 
affecting  SSA. 

Agency  Representation 

In  addition,  the  nature  of  SSA's  adjudicative  process  has  no 
equal  in  the  Federal  Government.   In  most  other  Federal  agencies 
it  is  standard  practice  for  both  appellants  and  the  Government  to 
be  represented  by  attorneys  both  in  their  initial  contacts  and  in 
making  their  cases  before  an  ALJ.   By  contrast,  the  adjudicative 
process  in  SSA  is  nonadversarial  at  all  levels- -the  Commissioner 
of  Social  Security  is  not  represented  in  any  proceedings  even 
though  the  claimant  may  be  represented  at  any  level  of  the 
adjudicative  process,  and  often  is  represented  at  the  hearing 
level.   Further,  ALJs  represent  the  interest  of  both  the  claimant 
and  the  general  public  and  serve  as  an  impartial  decisionmaker  as 
well.   This  special  responsibility  requires  that,  regardless  of 
whether  the  claimant  is  represented,  the  ALJ  must  ensure  that  all 
interests  are  fully  protected  in  reaching  a  fair  and  accurate 
decision.   The  role  of  the  ALJ  works  well  in  our  highly 
integrated  adjudicative  process. 


7  of  11 


96 


But,  with  the  removal  of  the  ALJ  to  a  separate  ALJ  Corps,  SSA 
would  be  compelled  to  have  a  repreLentative  appear  at  the  hearing 
to:   1)  ascertain  the  contents  of  the  record  and  hear    case 
presentation;  2)  present  evidence  and  state  the  agency's 
position;  3)  protect  the  integrity  of  the  trust  funds;  and 
4)  ensure  that  the  hearings  decisions  of  such  ALJs  are  in  full 
accord  with  agency  policy.   The  necessity  of  SSA  representation 
at  each  Corps  hearing  would  result  in  prohibitive  administrative 
expenses  and  undesirable  formal  and  adversarial  proceedings. 

WORKLOAD  ISSUES 

As  you  know,  Mr.  Chairman,  SSA  has  experienced  unprecedented 
increases  in  its  Social  Security  and  SSI  disability  initial 
claims  workloads  in  recent  years.   The  creation  of  an  ALJ  Corps 
will  only  make  dealing  with  those  increases  more  difficult  and 
service  to  claimants  will  deteriorate.   In  FY  1996,  we  estimate 
that  2.5  million  initial  disability  claims  will  be  forwarded  to 
the  DDSs  for  disability  determinations- -a  41  percent  increase 
over  the  number  of  claims  received  by  the  DDSs  as  recently  as 
FY  1990. 

As  a  result  of  the  upsurge  in  initial  claims,  SSA's  Office  of 
Hearings  and  Appeals  also  is  experiencing  unprecedented  growth  in 
its  hearings  workloads.   We  expect  that,  by  FY  1997,  annual 
requests  for  hearings  before  an  ALJ  will  rise  to  574,000,  a 
90  percent  increase  over  FY  1990. 

Needless  to  say,  such  rapid  workload  growth  has  adversely 
affected  SSA's  ability  to  process  appeals  timely.   Currently,  it 
takes  more  than  3  75  days,  on  average,  to  process  an  ALJ  hearing 
from  request  to  decision- -compared  to  an  average  of  214  days  in 
FY  1990.   However,  we  expect  that  our  redesign  initiatives,  which 
I  will  discuss  later,  will  reduce  ALJ  processing  time  to  about 
260  days  in  FY  1997. 

Even  this  level  of  progress  does  not  satisfy  our  goal  of 
providing  world-class  service  to  all  who  interact  with  SSA. 

The  impact  of  the  extraordinary  disability  workload  growth 
was  initially  felt  in  the  State  DDSs  which  make  disability 
determinations  for  SSA.   SSA's  first  response  was  to  shift 
resources  within  its  control  to  address  the  most  critical 
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immediate  needs- -primarily ,  more  overtime  for  the  DDSs  and  SSA 
components  that  process  disability  workloads.   In  early  1992,  the 
Agency  also  implemented  a  variety  of  management  initiatives  to 
provide  relief  in  the  short  term  to  the  DDSs,  such  as  using  SSA 
employees  to  assist  DDSs  in  processing  cases  and  refining  our 
case  development  and  documentation  procedures.   As  a  result  of 
such  initiatives,  DDS  productivity  has  increased  by  22  percent 
since  FY  1990. 

In  1993,  our  hearing  offices  also  began  to  be  impacted  by  the 
unprecedented  disability  workloads.   With  ALJ  assistance,  SSA 
then  developed  and  implemented  additional  management  initiatives 
to  address  the  rising  hearing  workloads,  such  as  standardizing 
case  preparation  and  streamlining  hearing  practices  and 
procedures.   As  a  result,  the  productivity  of  SSA's  ALJs- -already 
the  highest  of  all  Federal  ALJs- -has  steadily  increased,  rising 
from  37  cases  per  month  per  ALJ  at  the  end  of  FY  1992  to  47  cases 
per  month  per  ALJ  at  the  close  of  FY  1995. 

The  accuracy  of  ALJ  decisions  also  improved  during  this 
period.   In  FY  1995,  the  rate  at  which  the  Appeals  Council 
granted  requests  for  review  of  ALJs'  decisions  dropped  to  less 
than  29  percent  of  cases  appealed  (moving  steadily  downward  since 
FY  1990,  when  the  rate  was  48  percent).   Also,  the  rate  at  which 
the  Federal  courts  affirmed  the  agency's  final  decisions  in  cases 
appealed  to  that  level  reached  a  near-record  high  of  90  percent 
(excluding  remands) . 

SHORT-TERM  MANAGEMENT  INITIATIVES  AND  DISABILITY  REDESIGN 

Short-Term  Management  Initiatives 

Nevertheless,  the  enormous  challenges  facing  the  disability 
program  in  the  form  of  unprecedented  workloads  combined  with 
staffing  reductions  required  immediate  action.   We  responded  to 
the  upward  trends  in  disability  workloads  with  two  important 
initiatives- -a  Short-Term  Disability  Project  and  a  redesign  of 
the  disability  process. 

The  short-term  disability  project  was  designed  to  reduce  the 
number  of  disability  cases  pending  at  the  initial, 
reconsideration,  and  hearing  levels  over  a  2 -year  period.   For 
instance,  skilled  employees  from  non-hearing  office  staffs  have 
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been  temporarily  reassigned  to  assist  in  writing  backlogged 
hearing  decisions.   In  FY  1995,  10,800  hearing  decisions  were 
written  by  these  employees.   In  addition,  other  non-hearing 
office  employees  have  been  assisting  OHA  by  preparing  folders  for 
hearings.   This  case  preparation  provides  invaluable  assistance 
to  the  ALJ  hearing  the  case  and  helps  reduce  the  overall  hearing 
backlog. 

A  separate  ALJ  Corps  would  not  have  this  kind  of  management 
flexibility.   A  Corps  would  be  unable  to  provide  for  the  rapid 
shifting  of  resources  between  and  among  SSA  components  that  is 
necessary  to  handle  a  shifting  workload  of  over  500,000  hearing 
requests  annually  and  reduce  backlogs  of  comparable  magnitude. 
Further,  the  bill  would  deprive  SSA  of  much  of  its  ability  to 
refine  its  processes  based  upon  its  extensive  experience  with 
disability  determinations,  much  as  it  is  doing  now  with  the 
short-term  initiatives. 

As  I  indicated,  Mr.  Chairman,  the  short-term  initiatives  were 
designed  merely  as  a  temporary  measure  to  ease  escalating 
workloads.   We  recognized  that  further,  incremental  improvements 
in  the  process  would  not  suffice  to  achieve  the  level  of  service 
the  public  deserves.   Thus,  SSA  developed  a  plan  for  a  new 
disability  process- -the  disability  process  redesign. 

Disability  Process  Redesign 

The  redesign  will  dramatically  change  most  of  SSA's  current 
work  processes,  including  those  involving  ALJs .   Transferring 
ALJs  out  of  SSA  would  jeopardize  our  new  redesign  process.   Such 
a  change  could  have  serious  implications- -millions  of  Americans 
who  rely  on  SSA  to  process  their  initial  claims  and  appeals 
promptly  would  likely  have  to  wait  much  longer  for  decisions  on 
their  claims. 

For  example,  a  key  feature  of  the  new  plan  is  that  it  uses 
current  staff  in  a  streamlined  process  involving  a  new  position 
called  the  adjudication  officer.  The  adjudication  officer 
increases  efficiencies  in  the  hearing  process  by  developing  the 
case  and  issuing  fully  favorable  decisions  if  the  evidence  so 
warrants,  without  the  need  for  a  full  hearing.   SSA  expects  this 
feature  to  significantly  contribute  to  cutting  hearing- level 
processing  time  in  half  by  the  year  2000.   An  ALJ  Corps  would 
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interfere  with  our  ability  to  use  this  new  process  since 
jurisdiction  would  be  given  to  the  Corps  as  soon  as  a  hearing- 
level  appeal  is  requested. 

Another  feature  of  the  new  plan  which  would  be  jeopardized  by 
a  unified  Corps  is  the  process  unification  effort  which  is 
directed  at  ensuring  uniform  understanding  and  application  of 
binding  adjudication  policy  at  all  levels  of  adjudication.   One 
important  aspect  of  this  multi-faceted  effort  is  the  development 
of  a  single  presentation  of  policy.   Removing  the  hearings 
function  from  SSA  would  significantly  impede  this  effort  as  well 
as  the  agency's  overall  ability  to  create  a  seamless  and  more 
responsive  disability  decisionmaking  process  at  such  a  critical 
time . 

Creating  another  bureaucracy  would  add  to  the  complexities  of 
the  process  rather  than  building  the  streamlined  process 
envisioned  in  our  efforts  to  redesign  the  disability  process. 

CONCLUSION 

In  summary,  Mr.  Chairman,  H.R.  1802  would  create  unintended 
consequences  which  would  jeopardize  public  service  for  millions 
of  Americans  who  rely  on  SSA  to  process  their  initial  claims  and 
appeals  promptly  and  fairly.   We  do  not  believe  that  legislation 
to  create  a  separate  ALJ  Corps  is  warranted.   At  SSA  we  have  put 
into  place  and  are  continuing  to  develop  initiatives  to  improve 
public  service  for  millions  of  Americans  who  rely  on  SSA  to 
process  their  initial  claims  and  appeals  promptly  and  fairly. 
Removing  SSA's  ALJs  from  our  organization  would,  in  our  view, 
seriously  hamper  our  efforts  to  best  serve  the  public. 

We  certainly  would  support  continued  efforts  to  maintain 
impartiality  in  SSA's  decisionmaking,  to  address  remaining 
misperceptions  about  ALJ  independence,  and  to  improve  the  quality 
and  efficiency  of  administrative  adjudication.   However,  in  light 
of  all  that  we  have  accomplished  to  date  and  have  undertaken  to 
enhance  the  hearing  process,  and  given  that  the  current  process 
is  free  of  administrative  interference,  SSA  continues  to  be  in 
strong  opposition  to  H.R.  1802. 
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Mr.  Gekas.  Mr.  Calkins. 

STATEMENT  OF  STEPHEN  CALKINS,  GENERAL  COUNSEL, 
FEDERAL  TRADE  COMMISSION 

Mr.  Calkins.  Thank  you,  Mr.  Chairman. 

I'm  Steve  Calkins,  the  General  Counsel  of  the  Federal  Trade 
Commission  and  a  law  professor  on  leave  down  serving  the  public. 
And  I'm  pleased  to  be  here  to  try  to  talk  over  the  buzzer  [referring 
to  the  congressional  bells  that  are  ringing]  and  present  some  very 
brief  comments  on  the  prepared  statement  that  has  been  submitted 
for  the  record. 

Let  me  make  three  points.  They  are  themes  you've  already 
heard:  expertise,  independence,  and  our  specialized  rules. 

First,  with  respect  to  expertise,  you  know  that  the  Federal  Trade 
Commission  addresses  a  fairly  broad  range  of  subject  matters.  We 
have  cases  involving  a  variety  of  antitrust  issues  that  require  spe- 
cialized expertise  in  economics.  We  have  advertising  cases  that  re- 
quire special  skills  and  understanding  of  survey  techniques  and 
substantiation  doctrines.  We  have  unfairness  cases  that  require 
special  understanding  of  a  rather  subtle  part  of  the  law.  And  it  is 
important,  particularly  because  we  have  some  fairly  broad  author- 
ity under  unfairness,  that  the  Commission  develop  some  consist- 
ency in  its  decisions.  Hence,  expertise  and  consistency  is  important. 

And  the  crucial  thing  about  Commission  ALJ's — and  I'm  just 
talking  here  about  the  Federal  Trade  Commission  and  how  it 
would  be  affected  by  this  bill — the  crucial  thing  for  us  is  that  we 
have  exactly  2  ALJ's,  not  the  19  that  you  heard  mentioned,  or  the 
more  than  60  or  the  hundreds.  We  have  two.  And  if  you  were  to 
take  our  cases  and  divide  them  among  a  group  of  16,  20,  25  ALJ's, 
it  would  take  so  long  before  an  ALJ  got  that  second  complicated 
merger  case  or  that  second  tricky  advertising  substantiation  case, 
that  whatever  expertise  had  been  developed  would  have  long  been 
superseded  by  cnanges  in  economics  and  changes  in  the  law. 
Hence,  we  view  it  quite  important  to  have  our  expert  ALJ's  ad- 
dressing these  important  cases. 

Second,  with  respect  to  independence,  I'd  like  to  echo  what 
Chairman  Gould  said.  We  simply  have  not  heard  complaints  about 
independence  on  the  part  of  Federal  Trade  Commission  ALJ's.  In 
fact,  if  you  look  at  Commission  complaints  issued  since  1980,  fully 
one-third  of  those  have  been  dismissed  by  Commission  ALJ's, 
which  seems  at  least  in  tension  with  any  suggestion  that  there's  a 
lack  of  independence. 

Third,  also  as  with  the  NLRB,  we  view  it  important  that  the 
Commission  have  the  ability  to  have  its  own  special  rules  that  are 
designed  for  the  kind  of  cases  that  come  before  our  ALJ's.  For  in- 
stance, we  have  a  rule,  rule  3.40,  that  involves  advertising  substan- 
tiation cases.  You  won't  find  that  in  the  Federal  rules  or,  indeed, 
in  almost  any  other  set  of  rules  because  it's  specifically  designed 
to  encourage  advertisers  to  have  basis  for  claims  that  they  make 
and  to  have  that  kind  of  a  basis  before  they  run  an  ad.  We  have 
rules  that  are  designed  for  our  cases.  And,  indeed,  shortly  after  I 
arrived  at  the  Commission,  Chairman  Pitofsky  appointed  me  as  the 
chair  of  a  task  force  on  administrative  procedure  at  the  Federal 
Trade  Commission,  and  as  our  statement  indicates,  that  task  force 
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has  recently  delivered  to  the  Commissioners  a  report  with  a  rec- 
ommendation on  ways  further  to  improve  the  rules  and  procedures 
at  the  Commission  in  order  better  to  handle  the  kinds  of  cases  that 
we  have. 

The  ability  of  the  Commission  to  have  rules  appropriate  for  its 
kinds  of  cases  and  to  improve  those,  as  this  task  force  has  sought 
to  do,  would  be  jeopardized  by  the  bill.  Accordingly,  with  respect 
to  its  impact  on  the  Federal  Trade  Commission,  the  Commission  is 
opposed  to  this  legislation.  We  think  the  system's  not  broken  and 
doesn't  need  to  be  fixed.  But  I  appreciate  your  interest  in  the  im- 
portant subject  matter,  and  I  thank  you  for  permitting  me  to  tes- 
tify. 
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[The  prepared  statement  of  Mr.  Calkins  follows:] 

Prepared  Statement  of  Stephen  Calkins,  General  Counsel,  Federal  Trade 

Commission 

I  am  Stephen  Calkins,  General  Counsel  of  the  Federal  Trade 
Commission  (FTC) ,  and  I  am  pleased  to  appear  today  before  the 
Commercial  and  Administrative  Law  Subcommittee  of  the  House 
Judiciary  Committee  to  comment  on  H.R.  1802,  a  bill  to  establish 
an  independent  corps  of  federal  administrative  law  judges 
(ALJs)  .^   This  is  not  the  first  time  that  the  Commission  has 
commented  on  the  basic  proposal  contained  in  the  current  bill.^ 
While  the  Commission  expresses  no  opinion  on  the  bill  as  it 
applies  to  other  agencies,  the  Commission  opposes  the  bill 
because  it  is  likely  to  have  a  detrimental  impact  on  admin- 
istrative adjudications  conducted  at  the  FTC. 

The  FTC  has  two  principal  concerns.   First,  it  believes  that 
a  centralized  ALJ  corps  would  sacrifice  the  specialized  ALJ 
experience  and  expertise  that  is  critical  to  the  quality  and 
efficiency  of  the  FTC's  administrative  decisionmaking  process. 
Second,  the  bill  would  essentially  prevent  the  FTC  from  maintain- 
ing and  revising  its  rules  of  practice,  which  are  specifically 
tailored  to  the  particular  needs  of  its  administrative  proceed- 
ings.  In  addition,  the  FTC  believes  that  Congress  could  achieve 


^   This  written  statement  and  my  oral  presentation  represent 
the  views  of  the  Federal  Trade  Commission.   My  responses  to 
questions  are  my  own,  and  do  not  necessarily  represent  the  views 
of  the  Commission  or  any  individual  Commissioner. 

^   See  Letter  from  the  FTC  to  the  Chairman  of  the  House 
Judiciary  Comm.  (Feb.  12,  1988),  reprinted  in  Administrative  Law 
Judge  Corps  Act:   Hearings  on  H.R.  1554  &  H.R.  2726  Before  the 
Subcomm.  on  Admin.  Law  &  Governmental  Rel .  of  the  House  Comm.  on 
the  Judiciary  111  (Mar.  17,  1988) ;  Letter  from  the  FTC  to  the 
Chairman  of  the  House  Judiciary  Comm.  (June  30,  1989)  (unpub- 
lished) (attaching  FTC  letter  dated  Feb.  12,  1988,  supra) . 
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the  goal  of  greater  ALJ  independence  through  existing  mechanisms 
without  the  need  for  costly  new  legi  ;lation. 

As  noted  in  testimony  presented  at  Subcommittee  hearings 
held  in  earlier  sessions,  the  idea  of  establishing  an  independent 
ALJ  corps  dates  back  more  than  half  a  century.   The  concept  was 
rejected  at  that  time  by  the  study  group  that  recommended  passage 
of  the  Administrative  Procedure  Act.'  Proponents  of  a  consoli- 
dated ALJ  corps  have  argued  that  it  would  make  the  overall 
utilization  and  deployment  of  ALJs  more  efficient;  save  money  by 
centralizing  housekeeping,  accounting,  and  procedural  rulemaking 
functions;  instill  greater  public  confidence  in  the  impartiality 
and  independence  of  ALJs;  enhance  ALJ  recruitment,  performance, 
and  retention  by  diversifying  their  experience;  and  create,  in 
general,  a  more  cohesive  and  structured  administrative  adjudica- 
tive system.* 

Opponents,  on  the  other  hand,  have  argued  that  such  a  system 
would  require  Congress  to  create  a  new  bureaucracy,  diminish  the 
specialized  experience  and  expertise  that  is  critical  to  the 
quality  of  agency  decisionmaking,  consume  significant  time  and 
cost  for  ALJ  re-training  and  education,  dictate  standardized 


*  See  Prepared  Testimony  of  Marshall  J.  Breger,  then-Chair- 
man of  the  Administrative  Conf .  of  the  U.S.  (Mar.  17,  1988), 
reprinted  in  Hearings  on  H.R.  1554  &  H.R.  2726.  supra  note  2,  at 
153,  154;  see  also  Paul  R.  Verkuil,  Reflections  Upon  the  Federal 
Administrative  Judiciary.  39  U.C.L.A.  L.  Rev.  1341,  1351-52 

(1992)  (discussing  federal  legislation  over  last  40  years  affect- 
ing ALJs) . 

*  See  Prepared  Testimony  of  Marshall  J.  Breger,  supra  note 
3. 


104 


procedures  that  would  undercut  specific  efficiencies  developed  by 
individual  agencies,  and  fundamentally  affect  substantive  agenc  y 
law  and  policy  by  reducing  agencies'  supervision  over  the  conduct 
of  their  administrative  proceedings,  for  which  agencies  ultimate- 
ly retain  legal  and  decisional  responsibility  and  accountabili- 
ty.* As  the  Attorney  General's  Committee  argued  decades  ago 
when  Congress  was  considering  passage  of  the  Administrative 
Procedure  Act : 

Efficient  conduct  of  the  work  demands  that 
hearing  officers  specialize  in  the  work  of 
specific  agencies.  Some  exchange,  as  we  point 
out,  is  desiredsle  and  will  occur.  But  in  the 
main  the  work  of  a  hearing  commissioner  will 
be  with  a  particular  agency.  Specialization 
is  one  of  the  fundamentals  of  the  adminis- 
trative process.* 

The  Role  of  Adjudication  at  the  Federal  Trade  Commission 

The  Commission  believes  that  ALJ  specialization  is,  in  fact, 

critical  to  the  quality  and  efficiency  of  the  administrative 

process  at  the  FTC.   The  FTC  is  an  independent  agency  that 

enforces  some  30  federal  competition  and  consumer  protection 

laws'   These  laws  are  designed  to  ensure  that  the  nation's 


*  See  id.  .-  see  also  Prepared  Testimony  of  James  M.  Spears, 
then-Deputy  Ass't  Att'y  Gen.,  Civil  Div.,  Department  of  Justice, 
reprinted  in  id.  at  129,  130-31;  Melvin  J.  Welles,  "Forced  to 
Fit:   Packing  ALJs  Into  Unified  Corps  Will  Forfeit  Years  of 
Expertise,"  Legal  Times.  Oct.  23,  1995,  at  28. 

'   See  Paul  R.  Verkuil  et  al . ,  Report  on  the  Federal  Admin- 
istrative Judiciary  33  (Administrative  Conf .  of  the  U.S.,  1993) 
(quoting  the  Attorney  General's  Committee  Final  Report) . 

''  A  list  of  statutes  for  which  the  FTC  has  enforcement 
responsibilities  is  attached  as  an  exhibit  to  this  prepared 
statement . 
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markets  function  competitively  and  are  free  of  undue  restric- 
tions.  The  FTC  also  works  to  promotf  the  smooth  operation  of  the 
marketplace  by  eliminating  practices  that  are  unfair  or  decep- 
tive.  The  FTC's  efforts  are  directed  toward  stopping  actions 
that  threaten  consumers'  ability  to  make  informed  choices.   The 
FTC  uses  economic  and  policy  analysis  to  support  its  law  enforce- 
ment efforts  and  to  contribute  to  the  policy  deliberations  of  the 
Congress,  the  Executive  Branch,  other  independent  agencies,  and 
state  and  local  governments.' 

One  of  the  FTC's  chief  responsibilities  is  enforcing  and 
giving  meaning  to  the  broad  prohibition  in  section  5  of  the  FTC 
Act,  15  U.S.C.  §  45,  against  "unfair  methods  of  competition  .  .  . 
and  unfair  or  deceptive  acts  or  practices  in  or  affecting  com- 
merce."  While  the  broad  judicial  recourse  available  under 
certain  provisions  of  the  FTC  Act'  and  other  statutes  makes  it 
often  advantageous  for  the  FTC  to  seek  relief  directly  in  federal 
court,  judicial  litigation  has  not  replaced  the  unique  role  of 
administrative  adjudication  under  the  FTC  Act.^°   These  adminis- 
trative proceedings  form  a  key  component  of  the  FTC's  overall 


'   For  example,  this  past  fall  the  Commission  completed 
hearings  on  the  effects  of  new  technology  and  globalization  on 
antitrust  and  consumer  protection.   A  report  on  the  hearings  is 
scheduled  to  be  released  in  late  spring. 

'   See,  e.g. .  FTC  Act  §  13 (b) ,  15  U.S.C.  §  53 (b) . 

^°     Administrative  litigation  also  remains  an  appropriate 
enforcement  avenue  for  the  Commission  when  preliminary  relief  has 
been  denied  by  the  courts.   See,  e.g. .  FTC  Policy  Statement  On 
Administrative  Litigation  Following  Denial  of  a  Preliminary 
Injunction,  60  Fed.  Reg.  39,741  (Aug.  3,  1995). 
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effort  to  bring  consistency  and  coherence  to  its  enforcement  and 
regulatory  policy. ^^ 

At  the  FTC,  administrative  proceedings  are  conducted  at  the 
trial  level  by  a  Connnission  ALJ,  with  a  right  of  appeal  from  the 
initial  decision  to  the  full  Commission.   These  proceedings  may 
raise  issues  of  significance  not  only  to  the  individual  parties 
but  to  entire  industries,  and  they  may  establish  precedent  for 
future  cases.   It  is  important  to  the  parties  and  to  the  public 
that  these  administrative  cases  be  resolved  expeditiously, 
fairly,  and  with  careful  consideration  of  relevant  Commission 
statutes  and  case  precedent.   The  Commission's  ALJs  play  a  vital 
role  in  ensuring  that  an  adequate  record  is  compiled  without 
unnecessary  delay*^  or  cost  to  the  parties,  and  in  preparing 
initial  decisions  that  reflect  an  understanding  of  complex  and 
highly  specialized  precedent.   Likewise,  conducting  the  discovery 
and  trial  in  a  competition  or  consumer  protection  administrative 
case  is  a  specialized  undertaking  that  ultimately  affects  the 
quality  and  validity  of  the  findings  of  fact  and  conclusions  of 
law  made  under  the  FTC  Act. 


"   For  instance,  in  shaping  advertising  policy,  the  Commis- 
sion has  initiated  administrative  proceedings  to  address  the  more 
difficult  issues  concerning  what  behavior  qualifies  as  "unfair" 
within  the  meaning  of  the  FTC  Act.   See,  e.g. .  Orkin  Exterminat- 
ing Co ■ ■  108  F.T.C.  263  (1986). 

^^   As  discussed  infra,  the  Commission's  Chairman  previously 
announced  the  formation  of  a  special  agency  task  force  to  explore 
options  that  are  designed  to  minimize  delay  and  streamline 
procedures . 
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Loss  of  Experience 

The  FTC's  abi-ity  to  rely  on  the  specialized  experience, 
knowledge,  and  skill  of  its  ALJs  would  be  the  principal  casualty 
of  a  centralized  ALJ  corps.   The  Commission  currently  employs  two 
ALJs,  each  of  whom  has  served  in  that  position  for  a  number  of 
years.   Many  of  the  fact  situations  and  economic  and  legal  issues 
that  they  review  are  unique  to  the  field  of  competition  and 
consumer  protection.   These  cases  require  the  ALJ  to  determine 
the  sufficiency  and  validity  of  conflicting  testimony  presented 
by  expert  witnesses  regarding  technical,  scientific,  and  economic 
evidence.   The  ALJ  must  be  thoroughly  familiar  with  a  record  that 
is  often  thousands  of  pages  in  length  and  includes  hundreds  of 
exhibits,  in  order  to  prepare  and  file  an  initial  decision,  con- 
taining proposed  factual  findings  and  legal  conclusions,  within 
90  days  after  the  hearing  record  is  closed,  as  is  required  under 
the  Commission's  rules.*' 

Despite  the  magnitude  of  this  task,  the  Commission's  ALJs 
have  produced  initial  decisions  of  generally  high  caliber.   The 
ALJs  have  resolved  the  difficult  issues  presented  to  them  and 
synthesized  a  voluminous  record  into  a  useful  form  for  Commission 
review.   The  Commission  believes  that  the  skill  and  expertise 
that  its  ALJs  have  developed  through  experience  in  specific  FTC 
cases  is  the  fundamental  reason  for  the  quality  of  these  deci- 
sions and  the  efficacy  of  the  administrative  hearing  and  deci- 
sionmaking process. 


FTC  Rule  of  Practice  3.51,  16  C.F.R.  §  3.51. 
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Under  the  current  bill,  however,  the  FTC's  cases  would  be 
rotated  among  ALJs  in  t..e  Securities,  Commodities,  and  Trade 
Regulation  Division  of  the  proposed  corps.   See  H.R.  1802,  §  3(a) 
(proposed  5  U.S.C.  §  599a(b){6)).   From  committee  reports  on 
earlier  versions  of  the  current  bill,  it  appears  that  this 
division  would  include  the  FTC,  the  Securities  and  Exchange 
Commission,  the  Commodity  Futures  Trading  Commission,  the  Inter- 
national Trade  Commission,  and  the  Department  of  Agriculture. 
Nothing  in  the  current  bill,  moreover,  specifically  limits  the 
division  to  these  agencies,  nor  does  the  bill  explicitly  guaran- 
tee that  the  division  could  not  be  expanded  to  include  other 
agencies . 

Even  if  an  ALJ  has  presided  over  complex  administrative 
proceedings  at  other  agencies,  such  experience  would  not  give  an 
ALJ  any  direct  familiarity  or  expertise  with  FTC  decisionmaking 
or  the  agency's  legal  or  regulatory  precedent  in  the  area  of 
competition  or  consumer  protection.   Moreover,  the  current  bill 
would  give  the  proposed  Council  of  the  Corps  sole  authority  to 
transfer  the  Commission's  current  ALJs  to  another  division 
altogether,  thus  potentially  leaving  no  ALJ  with  direct  FTC 
experience  to  preside  over  and  rule  on  FTC  cases. 

The  bill  apparently  attempts  to  address  these  issues  by 
assuming  that  a  training  program  would  provide  adequate  back- 
ground for  any  ALJ  in  the  division  to  handle  such  cases.   See 
H.R.  1802,  §  3(a)  (proposed  5  U.S.C.  §§  599(c)(1)(A)  &  599b(d)- 
(11),  (12)).   Thus,  every  ALJ  in  the  relevant  division  would 
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apparently  be  expected  to  become  fully  versed  not  only  in  the 
full  range  of  FTC  statutes,  regulations,  policy,  and  decisic lal 
precedent,  but  also  in  the  specific  disciplines  of  economic 
analysis  that  are  unique  to  competition  and  consumer  protection 
matters.   The  Commission  expects  that  the  costs  of  a  training 
program  comprehensive  enough  to  achieve  this  goal  could  outstrip 
any  savings  that  the  legislation  is  designed  to  achieve. 

Moreover,  the  Commission  questions  whether  any  training  pro- 
gram can  substitute  for  the  competition  and  consumer  protection 
experience  that  an  ALJ  specifically  assigned  to  the  FTC  develops 
in  presiding  over  and  ruling  upon  FTC  cases.   Because  the  FTC  is 
a  smaller  agency  and  the  number  of  administrative  proceedings  it 
conducts  in  any  given  year  is  relatively  low,  it  is  unrealistic 
to  suggest  that  a  rotational  system  would  give  other  ALJs  in  the 
division  to  which  the  FTC  has  been  assigned  sufficiently  regular 
or  meaningful  opportunities  to  gain  experience  with  FTC  proceed- 
ings. 

Furthermore,  the  current  bill,  unlike  some  previous  ver- 
sions, contains  no  provision  that  would  allow  the  FTC,  in  partic- 
ularly difficult  or  unique  cases,  to  avoid  the  mandatory  rota- 
tional system  and  obtain  an  ALJ  who  is  experienced  in  the  issues 
and  subject  matter  raised  in  an  FTC  case.   Although  an  ALJ's 
"specialization"  and  "training"  is  considered  under  the  current 
bill  in  assigning  him  or  her  to  a  particular  matter,  this  deter- 
mination is  vested  entirely  in  the  chief  judge  of  the  division  to 
which  the  ALJ  is  assigned.   In  the  Commission's  view,  neither  the 
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litigants  who  come  before  the  Commission;  nor  competition  and 
consumer  protection  law  in  general,  would  be  served  by  a  system 
that  lacks  proper  safeguards  to  ensure  that  the  ALJs  who  are 
asked  to  adjudicate  FTC  matters  have  the  requisite  knowledge  and 
experience  that  the  agency's  current  ALJs  already  possess." 
Loss  of  Agency  Flexibility  to  Improve  Its  Rules  of  Procedure 

The  Commission  is  also  concerned  that  the  proposed  legisla- 
tion would  prevent  it  from  customizing  its  rules  of  practice  and 
procedure  to  make  them  more  responsive  to  the  unique  demands  of 
FTC  adjudicatory  proceedings.   In  particular,  H.R.  1802  provides 
that  the  Council  of  the  Corps  would  be  given  authority  to  pre- 
scribe uniform  rules  of  practice  and  procedure  in  proceedings 
before  ALJs,  including  FTC  proceedings.   See  H.R.  1802,  §  3(a) 
{proposed  5  U.S.C.  §  599b (d) (4) ) . " 

Agency  procedures  for  adjudicatory  proceedings  already 
exhibit  a  certain  degree  of  uniformity,  because  all  agencies  must 
comply  with  certain  basic  procedural  requirements  of  the  Adminis- 
trative Procedure  Act.  While  the  concept  of  achieving  even 
greater  uniformity  by  mandating  standard  rules  may  be  attractive, 
in  practice  the  application  of  generic  rules  to  a  wide  variety  of 
agency  proceedings  conducted  under  divergent  enabling  statutes 


"   Assigning  FTC  adjudications  to  ALJs  who  lack  the  requi- 
site legal  and  economic  background  appears  in  tension  with  the 
rationale  underlying  Congress'  creation  of  the  FTC  as  an  indepen- 
dent body  o£,  experts.   Conf .  Rep.  No.  1142,  63d  Cong.,  2d  Sess. 
19  (1914)  (statement  of  House  managers) . 

^^  This  authority  would  become  exclusive  to  the  Corps  two 
years  after  the  bill  is  enacted  into  law,  and  would  exempt  only 
those  cases  that  are  pending  on  the  date  of  enactment . 
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may  not  be  effective.   For  example,  procedures  needed  to  handle  a 
dispute  over  individual  benefits  would  di  fer  from  those  needed 
to  handle  a  merger  involving  major  corporations.^"   The  Commis- 
sion's current  rules  have  been  developed  to  take  account  of  the 
nature  of  FTC  administrative  adjudication.   While  the  bill 
provides  that  the  Council  may  not  revise  an  agency's  rules 
without  the  approval  of  the  agency  for  two  years  after  the  bill's 
enactment  into  law,  this  provision  would  merely  postpone  the 
bill's  effect  on  the  Commission. 

Moreover,  the  proposed  legislation  would  interfere  with 
ongoing  efforts  by  the  FTC  and  other  agencies  to  tailor  their 
rules  to  the  unique  demands  of  their  own  administrative  proceed- 
ings.^''  Last  year,  FTC  Chairman  Robert  Pitofsky  established  an 
administrative  adjudication  task  force  to  study  and  recommend 
revisions  to  the  FTC's  rules  of  practice  and  procedure  that  would 
further  reduce  delay  in  agency  administrative  proceedings .   The 
Task  Force's  report,  recently  completed  by  the  FTC  staff,  dis- 
cusses FTC  administrative  adjudication  in  detail  and  makes 
recommendations  for  improving,  streamlining,  and  expediting  that 


"   Compare .  e.g. .  20  C.F.R.  Part  404,  Subpart  J  (hearing 
procedures  under  title  II  of  the  Social  Security  Act)  with  16 
C.F.R.  Part  3  (FTC  Rules  of  Practice  for  adjudicative  proceed- 
ings) . 

^''  The  Commission  notes  that  the  Securities  and  Exchange 
Commission  recently  reformed  its  adjudicative  procedures.   See 
60  Fed.  Reg.  32,737  (June  23,  1995)  (final  rule  amendments);  Fair 
and  Efficient  Administrative  Proceedings:   Report  of  the  Task 
Force  on  Administrative  Proceedings  of  the  U.S.  Securities  and 
Exchange  Comm'n  (1993) . 
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process."  These  efforts  at  making  FTC  proceedings  more  effi- 
cient and  effective  would  be  compromised  in  th  a  short  run  and, 
ultimately,  rendered  moot  by  the  proposed  bill. 

Existing  Mechanisms  May  Make  New  Legislation  Unnecessary 
The  Commission  is  also  not  persuaded  that  the  establishment 
of  a  central  corps  of  ALJs  is  necessary  to  guarantee  the  indepen- 
dence of  the  ALJs.   Proponents  of  a  unified  ALJ  corps,  as  noted 
earlier,  have  suggested  that  such  a  system  is  needed  to  ensure 
that  ALJs  are  able  to  render  decisions  free  from  the  threat  of 
discipline  or  undue  interference  by  their  employing  agencies. 

The  Commission  questions  whether  such  fears  are  supported  by 
the  facts.^'  The  Commission's  own  experience  is  that  ALJs  at 
the  FTC  have  demonstrated  ample  impartiality  and  independence  in 
carrying  out  their  duties.   Since  1980,  the  FTC  has  initiated  28 
adjudicatory  proceedings  that  have  resulted  in  ALJ  initial 
decisions.   Ten  of  these  decisions  --  more  than  a  third  --  have 
resulted  in  dismissal  of  the  Commission's  administrative  com- 
plaint.  That  statistic,  in  the  Commission's  view,  refutes  the 


"   The  report  identifies  ways  in  which  procedures  might  be 
condensed  or  expedited  without  sacrificing  substantive  or  eviden- 
tiary requirements  for  due  process  and  fairness,  consistent  with 
the  statutes  enforced  by  the  Commission. 

*'  According  to  one  recently  published  study,  the  percep- 
tion that  ALJs  lack  sufficient  independence  or  protection  from 
agency  interference  may  be  a  matter  of  attitude  rather  than  of 
reality.   See  Charles  H.  Koch,  Jr.,  Administrative  Presiding 
Officials  Today,  46  Admin.  L.  Rev.  271,  278-79  (1994)  (noting 
that  ALJs  reported  a  higher  level  of  concern  over  the  perceived 
threat  to  their  independence  than  did  non-ALJ  presiding  offi- 
cials, even  though  the  latter  lack  the  formal  protections  that 
ALJs  enjoy) . 
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notion  that  the  present  system  renders  ALJs  inherently  unwilling 
or  unable  to  exercise  :.ndependent  judgment. 

Indeed,  ALJs  already  enjoy  significant  protection  from  the 
use  of  disciplinary  action  by  agencies  to  impose  undue  control  or 
restraints  on  an  ALJ's  independence  or  impartiality.^"  They  are 
already  exempt  from  performance  evaluations  by  their  agencies  and 
cannot  be  removed  except  for  "cause"  after  a  hearing  before  the 
Merit  Systems  Protection  Board.   See  5  U.S.C.  §§  4301,  7521.   Pay 
increases  are  received  on  a  periodic  basis  without  specific 
agency  approval,  and  ALJs  are  not  subject  to  the  probationary 
period  that  applies  to  regular  agency  employees.   See  5  U.S.C. 
§§  5335,  3321(c).   If  these  protections  need  to  be  strengthened 
to  preserve  the  decisional  autonomy  of  ALJs,  the  Commission 
believes  that  specific  legislation  could  be  crafted  to  address 
those  concerns  without  disrupting  the  existing,  agency-based 
system  of  ALJs  that  has  worked  successfully  at  the  FTC. 

If  Congress  believes  that  the  allocation  of  ALJs  among 
agencies  could  be  made  more  efficient,  that  goal  can  also  be 
achieved  without  the  proposed  new  legislation.   Indeed,  a  mecha- 
nism already  exists  for  agencies  to  request  the  detail  or  loan  of 
an  ALJ  from  another  agency  on  an  as-needed  basis  to  cover  tempo- 
rary or  occasional  ALJ  staffing  requirements,  under  long-standing 
regulations  issued  by  the  Office  of  Personnel  Management  (0PM) . 
5  C.F.R.  §  930.213.   Although  the  authority  to  grant  or  deny  such 


'°     See  James  P.  Timony,  Performance  Evaluation  of  Federal 
Administrative  Law  Judges.  7  Admin.  L.J.  Am.  U.  629,  633  (1993) . 
The  author  is  an  ALJ  at  the  FTC. 
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requests  rests  with  the  Office  of  Administrative  Law  Judges 
within  0PM,  this  system  lea -es  the  agencies  with  the  discretion 
to  decide,  in  the  first  instance,  whether  a  case  would  --  or 
would  not  --be  appropriate  for  handling  by  an  ALJ  from  another 
agency.   This  approach  is,  in  the  Commission's  view,  far  prefera- 
ble to  new  legislation  imposing  a  statutory  rotation  scheme  that 
would  apply  to  all  FTC  cases,  regardless  of  what  the  Commission 
desires  or  has  requested. 

Summary 

In  sum,  the  FTC  shares  the  Subcommittee's  interest  in 
improving  the  adjudicatory  process,  but  believes  that  the  current 
agency-based  ALJ  system  operates  well  at  the  FTC,  and  that  the 
existing  flexibility  to  tailor  procedural  rules  to  the  practical 
and  legal  demands  of  administrative  proceedings  at  the  Commission 
should  be  preserved.   The  FTC  believes  that  the  current  bill 
could  ultimately  sacrifice  many  of  the  benefits  and  efficiencies 
that  are  enjoyed  under  the  current  system,  and  could  potentially 
jeopardize  the  quality  of  adjudicatory  decisionmaking  in  Commis- 
sion cases. 

I  would  be  glad  to  answer  in  my  personal  capacity  any  ques- 
tions that  you  may  have. 

Attachment 
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STATUTORY  AUTHORITY  AND  DTTIES  OF  THE 
FEDERAL  TRADE  COMMISSION 

The  Commission  has  enforcement  and  administrative 
responsibilities  under  37  separate  Acts.   They  are  grouped  here 
in  three  categories:  (1)  statutes  relating  to  both  the 
competition  mission  and  the  consumer  protection  mission,  (2) 
statues  relating  principally  to  the  competition  mission,  and  (3) 
statutes  relating  principally  to  the  consumer  protection  mission. 

I.  STATUTES  RELATING  TO  BOTH  MISSIONS 

(1)  The  Federal  Trade  CommisBJon  Act  (38  Stat.  717, 

15  U.S.C.  §§  41-58,  as  amended)  -  Under  this  Act,  the  Commission 
is  empowered,  among  other  things,  to  (a)  prevent  unfair  methods 
of  competition,  and  unfair  or  deceptive  acts  or  practices  in  or 
affecting  commerce;  (b)  seek  monetary  redress  and  other  relief 
for  conduct  injurious  to  consumers;  (c)  prescribe  trade 
regulation  rules  defining  with  specificity  acts  or  practices  that 
are  unfair  or  deceptive,  and  establishing  requirements  designed 
to  prevent  such  acts  or  practices;  (d)  conduct  investigations 
relating  to  the  organization,  business,  practices,  and  management 
of  entities  engaged  in  commerce;  and  (e)  make  reports  and 
legislative  recommendations  to  Congress. 

(2)  The  Enercry  Policy  and  Conservation  Act  (89  Stat.  871, 
42  U.S.C.  §§   6201-6422,  as  amended)  -  This  Act  (a)  directs  the 
Commission  and  the  Justice  Department  to  participate  in 
developing,  implementing,  and  monitoring  voluntary  agreements  and 
plans  established  by  oil  companies  to  deal  with  emergency 
international  oil  shortages  (Section  252,  42  U.S.C.  §  6272) ;  (b) 
requires  the  Commission  to  issue  regulations  providing  that 
certain  household  appliances  must  bear  labels  showing  the 
products'  "energy  efficiency  ratings"  (Section  324,  42  U.S.C. 

§  6294) ;  (c)  vests  the  Commission  under  15  U.S.C.  §  2008  with 
authority  to  recommend  that  penalties  assessed  by  the  Department 
of  Transportation  against  automobile  manufacturers  for  violating 
average  fuel  economy  standards  be  reduced  if  payment  would  result 
in  decreased  competition  in  the  automobile  industry  (Section  301, 
amending  the  Motor  Vehicle  Information  and  Cost  Savings  Act,  15 
U.S.C.  §  2001,  £t  sea. ) ;  and  (d)  gives  the  Commission  certain 
duties  with  respect  to  labeling  of  recycled  oil  (Section  383,  42 
U.S.C.  §  6363)  . 

(3)   Lanham  Trade -Mark  Act  (60  Stat.  427,  15  U.S.C.  §§  1051- 
1127,  as  amended)  -  Section  14  of  this  Act  (15  U.S.  C.  §  1064) 
authorizes  the  Commission,  under  certain  specified  conditions,  to 
apply  to  the  Patent  and  trademark  for  the  cancellation  of 
registered  trade-marks. 
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(4)   PaclcerB  and  Stoekvards  Act  (42  Stat.  159, 
7  U.S.C.  §§  181-229,  as  amended)  -  Section  406  of  this  Act  {7 
U.S.C.  §  227)  extends  the  Commission's  jurisdiction  to  cover  such 
activities  of  meat  packers  as  are  not  related  to  the  sale  of 
livestock,  meat  products,  and  the  like;  transactions  in 
oleomargarine;  and  retail  sales  of  meat  and  related  products. 
Other  matters  involving  meat  and  related  products  are  subject  to 
the  Commission's  jurisdiction  if  the  Secretary  of  Agriculture  so 
requests  or,  in  certain  circumstances,  where  action  by  the 
Commission  is  necessary  to  exercise  effective  jurisdiction  over 
retail  sales  of  such  products.   This  statute  was  amended  by  the 
Poultry  Producers  Financial  Protection  Act  of  1987,  Pub.  L.  No. 
100-173,  §§  7,  101  Stat.  917,  to  vest  the  Commission  with  similar 
authority  over  poultry  product  transactions. 

ZI.  STATUTES  RELATING  TO  THE  COMPETITION  MISSION 

(1)   Clayton  Act  (38  Stat.  730,  15  U.S.C.  §§  12-27,  as 
amended)  -  The  Commission  is  charged  under  Sections  3,  7  and  8  of 
this  Act  with  preventing  and  eliminating  unlawful  tying 
contracts,  corporate  mergers  and  acquisitions,  and  interlocking 
directorates.   The  statute  was  amended  by  the  Robinson- Patman 
Act,  49  Stat.  1528,  15  U.S.C.  S§  13,  13b,  and  21a,  under  which 
the  Commission  is  authorized  to  prevent  certain  specified 
practices  involving  discriminatory  pricing  and  product  promotion. 

(2)  The  Hart-Scott-Rodino  Antitrust  InvprovementB  Act  of 
1976  (90  Stat.  1383,  15  U.S.C.  §  18a,  as  amended)  -  This  Act 
amended  the  Clayton  Act  by  requiring  companies  to  file  premerger 
notifications  with  the  Federal  Trade  Commission  and  the  Antitrust 
Division  of  the  Justice  Department.   The  Act  establishes  waiting 
periods  that  must  elapse  before  certain  acquisitions  or  tender 
offers  may  be  consummated  and  authorizes  the  enforcement  agencies 
to  stay  those  periods  until  the  companies  provide  certain 
additional  information  about  the  proposed  transaction. 

(3)  Webb-Pomerene  Act  (40  Stat.  516,  15  U.S.C.  §§  61-65)- 
Under  this  statute,  the  Commission  is  responsible  for  receiving 
certain  filings  from  export  trade  associations  organized  under 
the  Act;  investigating  association  operations  that  may  adversely 
affect  competition  within  the  United  States;  making 
recommendations  to  associations  for  business  readjustments  deemed 
necessary  to  comply  with  the  law;  and,  where  appropriate,  making 
recommendations  to  the  Attorney  General  for  law  enforcement 
action. 

(4)  The  Deepwater  Port  Act  of  1974  (88  Stat.  2126, 

33  U.S.C.  S§  1501-1524,  as  amended)  -  Under  Section  7  of  this  Act 
(33  U.S.C.  §  1506),  the  Attorney  General  and  the  Federal  Trade 
Commission  provide  reports  to  Secretary  of  Transportation 
assessing  the  expected  competitive  effects  of  proposed  licenses 
for  deepwater  ports. 
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(5)  The  Defense  Production  Act  of  1950  {64  Stat.  798, 

50  U.S.C.  App.  §§  2061-2169,  as  amended)  -  Section  708  of  this 
Act  (50  U.S.C.  App.  SS  2158,  2158a)  requires  the  Commission  and 
the  Department  of  Justice  to  participate  in  developing, 
implementing,  and  monitoring  voluntary  agreements  established  by 
oil  companies  to  deal  with  emergency  domestic  oil  shortages. 

(6)  The  Outer  Continental  Shelf  Lands  Act  Amendments  of 
1978  (92  Stat.  629,  43  U.S.C.  §  1337)  -  Under  Section  205(b)  of 
this  Act,  the  Attorney  General,  in  consultation  with  the 
Commission,  provides  reports  to  the  Secretary  of  the  Interior 
respecting  the  expected  competitive  effects  of  proposed  leases 
for  the  extraction  of  oil  and  gas  from  the  Outer  Continental 
Shelf. 

(7)   Conservation  Service  Reform  Act  (100  Stat.  932,  42 
U.S.C.  §  821))  -  Under  this  Act,  the  Commission  may,  in  certain 
circumstances,  invoke  the  Federal  trade  Commission  Act  to 
adjudicate  antitrust  complaints  concerning  the  provision  of 
energy  conservation  equipment  by  utility  companies. 

(8)  Deep  Seabed  Hard  Minerals  Act  (94  Stat.  553,  30 
U.S.C.  §§  1401-1473,  as  amended)  -  Under  Section  103(d)  of  this 
Act  (30  U.S.C.  §  1413(d)),  the  Administrator  of  the  National 
Oceanic  and  Atmospheric  Administration  in  the  Department  of 
Commerce  must  provide  the  Attorney  General  and  the  Federal  Trade 
Commission  with  an  opportunity  to  review  and  make  recommendations 
concerning  the  antitrust  implications  of  proposed  licenses  for 
the  extraction  of  minerals  from  deep  seabed  sites. 

(9)  National  Cooperative  Research  and  Production  Act  of 

1993  (107  Stat.  117,  15  U.S.C.  §§  4301-4306)  -  This  Act 
establishes  certain  protections  for  any  joint  research  and 
development  venture  as  to  which  a  voluntary,  prior  written 
notification  has  been  filed  with  the  Attorney  General  and  the 
Federal  Trade  Commission.   Specifically,  in  any  antitrust  suit 
brought  under  the  Clayton  Act  relating  to  the  conduct  of  such  a 
venture,  recovery  by  the  plaintiff  is  limited  to  actual  damages, 
interest,  and  reasonable  attorney's  fees.   Subject  to  certain 
restrictions  relating  to  the  location  of  facilities  and  the 
nationality  of  participeuits,  similar  protections  apply  to  joint 
ventures  for  the  production  of  a  product,  process  or  service. 

(10)  International  Antitrust  Enforcement  Assistance  Act  of 

1994  (Pub.  L.  No.  103-438,  108  Stat.  45?7  (November  2,  1994)  - 
The  Act  authorizes  the  Federal  Trade  Commission  and  the  Justice 
Department  to  enter  into  mutual  assistance  agreements  with 
foreign  antitrust  authorities.   Under  such  agreements,  U.S.  and 
foreign  authorities  may  share,  subject  to  certain  restrictions, 
evidence  of  antitrust  violations  amd  provide  each  other  with 
investigatory  assistamce. 
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(11)   Railroad  Revitalization  &  Regulatory  Reform  Act  of 
1976  (24  Stat.  379,  codified  in  scattered  sections  of  the  U.S. 
Code,  esp.  49  U.S.C.  S§  10101-11917,  as  amended)  --  Under  Section 
208  (49  U.S.C.  §  10706(i)(l)),  the  Federal  Trade  Commission,  in 
consultation  with  the  Department  of  Justice,  is  authorized  to 
file  with  the  Interstate  Commerce  Commission  periodic  reports 
that  assess  and  make  recommendations  concerning  possible 
anticompetitive  features  of  rate  agreements  among  common 
carriers . 

III.  STATUTES  RELATING  TO  THE  CONSUMER  PROTECTION  MISSION 

(1)  Wool  Products  Labeling  Act  (54  Stat.  1128, 

15  U.S.C.  §S  68-68J)  -  Under  this  statute,  the  manufacture, 
introduction,  sale,  transportation,  distribution,  or  importation 
of  misbranded  wool  constitutes  a  violation  of  the  Federal  Trade 
Commission  Act.   The  Act  was  amended,  by  the  Drug  Price 
Competition  and  Patent  Term  Restoration  Act  of  1984,  Pub.  L.  No. 
98-417,  §§  301-307,  98  Stat.  1585,  1603,  to  require  (1)  that  wool 
product  labels  indicate  the  country  in  which  the  product  was 
processed  or  manufactured,  and  (2)  that  mail  order  promotional 
materials  clearly  and  conspicuously  state  whether  a  wool  product 
was  processed  or  manufactured  in  the  United  States  or  was 
imported. 

(2)  Fur  Products  Labeling  Act  (65  Stat.  175, 

15  U.S.C.  §§  69-69J)  -  This  statute  requires  that  articles  of 
apparel  made  of  fur  be  labeled,  and  that  invoices  and  advertising 
for  furs  and  fur  products  specify,  among  other  things,  the  true 
English  name  of  the  animal  from  which  the  fur  was  taken,  and 
whether  the  fur  is  dyed  or  used.   The  Act  also  requires  the 
Commission  to  issue  a  Fur  Product  Name  Guide. 

(3)  Textile  Fiber  Products  Identification  Act  (72  Stat. 
1717,  15  U.S.C.  §§  70-70k)  -  This  statute  deals  with  mandatory 
content  disclosure  in  the  labeling,  invoicing,  and  advertising  of 
textile  fiber  products.   Under  the  Act,  misbranding  is  unlawful, 
as  is  falsely  or  deceptively  invoicing  or  advertising  textile 
fiber  products.   The  Act  also  directs  the  Commission  to  establish 
a  generic  name  for  each  man-made  fiber  that  does  not  as  yet  have 
such  a  name. 

The  statute  was  amended  by  the  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  of  1984,  Pub.  L.  No.  98-417,  §§  301- 
307,  98  Stat.  1585,  1603,  to  require  (1)  that  any  textile  fiber 
product  processed  or  manufactured  in  the  United  States  be  so 
identified,  and  (2)  that  mail  order  promotional  materials  clearly 
and  conspicuously  indicate  whether  a  textile  fiber  product  was 
processed  or  manufactured  in  the  United  States  or  was  imported. 

(4)  Federal  Cigarette  Labeling  and  Advertising  Act  of  1966 
(79  Stat.  282,  15  U.S.C.  S§  1331-1340,  as  amended)  -  This  Act 
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requires  the  Commission  to  siibmit  annual  reports  to  Congress 
concerning  (a)  the  effectiveness  of  cigarette  labeling, 
(b)  current  practices  and  methods  of  cigarette  advertising  and 
J  .-omotion,  and  (c)  recommendations  for  legislation.   The  stati'te 
was  amended  by  the  Comprehensive  Smoking  Education  Act, 
Pub.    L.  No.  98-474,  98  Stat.  2200,  which  establishes  the  text  of 
four  health-related  warning  labels  and  recpjires  that  cigarette 
packages  and  advertisements  carry  these  warnings  on  a  rotating 
basis. 

(5)  Fair  Paekaalna  and  Labeling  Act  (80  Stat.  1296, 

15  U.S.C.  §§  1451-61)  -  This  Act  directs  the  Commission  to  issue 
regulations  requiring  that  all  consumer  commodities  other  than 
food,  drugs,  therapeutic  devices,  and  cosmetics  be  labeled  to 
disclose  net  contents,  identity  of  commodity,  and  name  and  place 
of  business  of  the  product's  manufacturer,  packer,  or 
distributor.   The  Act  authorizes  additional  regulations  where 
necessary  to  prevent  consumer  deception  (or  to  facilitate  value 
comparisons)  with  respect  to  descriptions  of  ingredients,  slack 
fill  of  packages,  use  of  "cents-off"  or  lower  price  labeling,  or 
characterization  of  package  sizes. 

(6)  Truth  in  Lending  Act  (82  Stat.  146,  15  U.S.C.  S§  1601- 
1667e,  as  amended)  -  This  Act  (Title  I  of  the  Consumer  Credit 
Protection  Act)  vests  the  Commission  with  responsibility  for 
assuring  compliance  by  non-depository  entities  with  a  variety  of 
statutory  provisions.   Specifically,  the  Act  requires  all 
creditors  who  deal  with  consumers  to  make  certain  written 
disclosures  concerning  all  finance  charges  and  related  aspects  of 
credit  transactions  (including  disclosing  finance  charges 
expressed  as  an  annual  percentage  rate) .   The  Act  also 
establishes  certain  requirements  for  any  advertisement  of  credit 
terms,  and  establishes  a  three-day  right  of  rescission  in  certain 
transactions  involving  the  establishment  of  a  security  interest 
in  the  consumer's  residence  (with  certain  exclusions,  such  as 
interests  taken  in  connection  with  the  purchase  or  initial 
construction  of  a  dwelling) . 

The  statute  was  amended  by  the  Fair  Credit  Billing  Act, 
Title  III  of  Pub.L.  No.  93-495,  88  Stat.  1511,  which  requires 
prompt  written  acknowledgment  of  consumer  billing  complaints  and 
investigation  of  billing  errors  by  creditors.  The  amendment 
prohibits  creditors  from  taking  actions  that  adversely  affect  the 
consumer's  credit  stamding  until  the  investigation  is  completed, 
and  affords  other  protection  during  disputes.   The  amendment  also 
requires  that  creditors  promptly  post  payments  to  the  consumer's 
account,  and  either  refvind  overpayments  or  credit  them  to  the 
consumer ' s  account . 

(7)  Fair  Credit  Reporting  Act  (84  Stat.  1128, 

15  U.S.C.  §§  1681,  as  amended  -  The  Act  requires  that  consumer 
reporting  agencies  such  as  credit  bureaus,  insurance  reporting 
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companies,  and  employment  reporting  companies  provide  information 
to  credit  grantors,  insurers,  employers  and  others,  with  due 
regard  for  the  confidentiality,  accuracy,  and  legitimate  use  of 
such  data.   Also,  users  of  the  information  for  credit,  insurance, 
or  employment  purposes  must  notify  the  consumer  when  an  adverse 
action  is  taken  on  the  basis  of  such  reports.   Further,  users 
must  identify  the  company  that  provided  the  report,  so  that  the 
accuracy  and  completeness  of  the  report  may  be  verified  or 
contested  by  the  consumer. 

(8)  Equal  Credit  Opportunity  Act  (88  Stat.  1521,  90  Stat. 
251;  15  U.S.C.  §§  1691-1691f,  as  amended)  -  This  Act  (Title  VII 
of  the  Consumer  Credit  Protection  Act)  prohibits  discrimination 
on  the  basis  of  race,  color,  religion,  national  origin,  sex, 
marital  status,  age,  receipt  of  public  assistance,  or  good  faith 
exercise  of  any  rights  under  the  Consumer  Credit  Protection  Act. 
The  Act  also  requires  creditors  to  provide  applicants,  upon 
request,  with  the  reasons  underlying  decisions  to  deny  credit. 

(9)  The  Fair  Debt  Collection  Practices  Act  (91  Stat.  874, 
15  U.S.C.  §§  1692-16920,  as  amended)  -  Under  this  Act  (Title  VIII 
of  the  Consumer  Credit  Protection  Act) ,  third-party  debt 
collectors  are  prohibited  from  employing  deceptive  or  abusive 
conduct  in  the  collection  of  consumer  debts  incurred  for 
personal,  family,  or  household  purposes.   Such  collectors  may 
not,  for  example,  contact  debtors  at  odd  hours,  subject  them  to 
repeated  telephone  calls,  threaten  legal  action  that  is  not 
actually  contemplated,  or  reveal  to  other  persons  the  existence 
of  debts. 

(10)  Electronic  Fund   Transfer  Act  (92  Stat.  3728, 

15  U.S.C.  S§  1693-1693r)  -  This  statute  (Title  IX  of  the  Consumer 
Credit  Protection  Act)  establishes  the  rights,  liabilities,  and 
responsibilities  of  participants  in  electronic  fund  transfer 
systems.   The  Act  requires  financial  institutions  to  adopt 
certain  practices  respecting  such  matters  as  transaction 
accounting,  preauthorized  transfers,  and  error  resolution,  and 
sets  liability  limits  for  losses  caused  by  unauthorized 
transfers. 

(11)  The  Consumer  Leasing  Act  (90  Stat.  257,  15  U.S.C. 

S§  16€7-1667e)  -  This  Act,  an  amendment  to  the  Truth  in  Lending 
Act,  regulates  personal  property  leases  that  exceed  4  months  in 
duration  and  that  are  made  to  consumers  for  personal,  family,  or 
household  purposes.   The  statute  requires  that  certain  lease 
costs  and  terms  be  disclosed,  imposes  limitations  on  the  size  of 
penalties  for  delinquency  or  default  and  on  the  size  of  residual 
liabilities,  and  requires  certain  disclosures  in  lease 
advertising. 

(12)  The  MaonuBon  Mose  Warranty-Federal  Trade  Commission 
Improvements  Act  (88  Stat.  2183,  15  U.S.C.  §§  2301-2312)  - 
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Title  I  of  this  Act  authorizes  the  Federal  Trade  Commission  to 
develop  regulations  for  vnritten  and  implied  warranties.   The  Act 
directs  the  Commission  to  establish  disclosure  and  designation 
standards  for  written  warranties,  specifies  standards  for  full 
warranties,  and  establishes  consumer  remedies  for  breach  of 
warranty  or  service  contract  obligations. 

(13)  The  Hobby  Protaetion  Act  (87  Stat.  687, 

16  U.S.C.  §§  2101-2106)  -  This  Act  outlaws  manufacturing  or 
importing  imitation  numismatic  and  collectible  political  items 
unless  they  are  marJced  in  accordance  with  regulations  prescribed 
by  the  Federal  Trade  Commission. 

(14)  The  Petrole\nn  MarJcetino  Practices  Act  (92  Stat.  322, 
15  U.S.C.  SS  2801-2841)  -  Subchapter  II  of  this  Act  (15  U.S.C. 

§S  2821-2824)  authorizes  the  Commission  to  prescribe  requirements 
for  the  calculation  and  posting  of  gasoline  octane  ratings  by 
gasoline  distributors  and  retailers. 

(15)  Postal  Reorganization  Act  of  1970  (84  Stat.  749,  39 
U.S.C.  S  3009(a))-  Section  3009(a)  of  this  Act  authorizes  the 
Commission  to  prosecute  as  an  unfair  or  deceptive  practice  in 
violation  of  the  PTC  Act  amy  use  of  the  mails  to  send  unordered 
merchandise. 

(16)  Comprehensive  SmoJcelesB  Tobacco  Health  Education  Act  of 
1986  (100  Stat.  30,  15  U.S.C.  S§  4401-4408)  -  This  Act  requires 
manufacturers,  packagers,  and  importers  of  smokeless  tobacco 
products  to  place  one  of  three  statutorily-prescribed  health 
warning  labels  on  product  packages  and  in  advertisements,  and 
prohibits  advertising  of  smokeless  tobacco  products  on  radio  and 
television.   The  Act  directs  the  Federal  Trade  Commission  to 
require  that  the  label  warnings  be  displayed  on  a  rotating  basis, 
and  that  they  be  placed  conspicuously  on  smokeless  tobacco 
packages  and  in  advertisements. 

(17)  Federal  Deposit  Insurance  Corporation  Improvement  Act 
of  1991  (105  Stat.  2282-85,  12  U.S.C.  S  1831t)  -   Section 
151(a) (1)  Of  this  Act  amends  the  Federal  Deposit  Insurance  Act  to 
impose  certain  disclosure  requirements  on  non-federally  insured 
depository  institutions  auid  to  require  that  the  Commission 
prescribe  the  manner  and  content  of  those  disclosures.   The 
section  also  requires  private  deposit  insurers  to  obtain  annual 
audits  and  to  file  copies  of  their  annual  audit  reports  with  each 
depository  institution  that  they  insure  and  with  the  appropriate 
supervisory  agency  of  each  state  in  which  such  institutions 
receive  deposits. 

Effective  December  1993,  any  depository  institution  lacking 
federal  deposit  insurauice  is  barred  from  using  the  mails  or  any 
instrumentality  of  interstate  commerce  to  take  or  facilitate 
taking  deposits,  unless  the  state  supervisor,  in  the  state  where 
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the  depository  institution  is  chartered,  has  determined  that  the 
institution  meets  all  eligibility  requirements  for  federal 
deposit  insurance.   The  statute  authorizes  the  Commission,  in 
consultation  with  tl  2  Federal  Deposit  Insurance  Corporation,  to 
exempt  depository  institutions  from  this  prohibition.   The 
Commission  is  authorized  to  enforce  the  Act's  requirements,  and 
any  implementing  regulations  or  orders,  under  the  Federal  Trade 
Commission  Act. 

Pub.  L.  No.  103-317,  108  Stat.  1724,  appropriating  funds  to 
the  Commission  for  fiscal  year  1995,  provides  that  no  funds 
allocated  to  the  Commission  shall  be  available  for  expenses 
authorized  by  section  151. 

(18)  Dolphin  Protection  Consumer  Information  Act  (104  Stat. 
4465,  16  U.S.C.  §  13  85)  -  The  Act  makes  it  unlawful  under 
section  5  of  the  Federal  Trade  Commission  Act  for  any  producer, 
importer,  exporter,  distributor,  or  seller  of  any  tuna  product 
that  is  exported  from  or  offered  for  sale  in  the  United  States  to 
deceptively  claim  that  its  tuna  is  "dolphin  safe."   Printing  on  a 
tuna  label  the  term  "Dolphin  Safe,"  or  any  other  similar 
statement,  is  deemed  deceptive  if  the  tuna  were  harvested  on  the 
high  seas  by  a  vessel  engaged  in  driftnet  fishing,  or  harvested 
in  the  eastern  tropical  Pacific  Ocean  by  a  vessel  using  certain 
purse  seine  nets. 

(19)  Energy  Policy  Act  (106  Stat.  2776,  codified  in 
scattered  sections  of  the  U.S.  Code,  esp.  42  U.S.C.  §§  6201  et 
sea. )  -  This  Act  amends  the  Energy  Policy  and  Conservation  Act  to 
require  that  the  Commission  issue:  (1)  disclosure  rules  to  assist 
consumers  in  choosing  the  most  efficient  incandescent  and 
fluorescent  light  bulbs;  (2)  efficiency  labeling  rules  for 
certain  plumbing  fixtures;  (3)  amendments  to  the  Commission's 
Octane  Certification  and  Posting  Rule  establishing  automotive 
fuel  posting  and  certification  requirements  for  all  liquid 
automotive  fuels,  including  alternative  fuels;  and  (4)  labeling 
requirements  concerning  the  costs  and  benefits  of  non-petroleum 
alternative  fuels  and  alternative-fueled  vehicles.   The  Act  also 
requires  the  Commission  to  enforce  energy  efficiency  labeling 
rules  issued  by  the  Department  of  Energy  for  high  intensity 
discharge  lamps,  distribution  transformers,  and  small  electric 
motors,  and  gives  the  Commission  contingent  authority  to  issue 
efficiency  labeling  rules  for  windows,  commercial  office 
equipment,  and  luminaries  if  the  Department  of  Energy  finds  that 
it  is  appropriate  to  develop  energy  efficiency  testing  procedures 
for  such  products. 

(20)  Telephone  DlBcloBure  and  Dispute  Resolution  Act  of 
1992   (106  Stat.  4181,  15  U.S.C.  §§  5701  et  sea.)  -  The  Act 
requires  the  Commission  to  promulgate  certain  regulations 
respecting  advertising  for,  operation  of,  and  billing  and 
collection  procedures  for,  pay-per-call  or  "900  number"  telephone 
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services.   The  regulations  must  include  certain  provisions,  such 
as  price  disclosure  requirements,  mandatory  warnings  on  services 
directed  to  children,  and  required  disclosures  in  billing 
statements.   The  Act  alro  directs  the  Commission  to  promulgate  a 
regulation  extending  to  pay-per-call  services  the  billing  dispute 
provisions  of  the  Fair  Credit  Billing  Act,  15  U.S.C.  §  1666,  £t 
sea. 

(21)  Telemarketing  and  Consximer  Fraud  and  Abuse  Prevention 
Act   (Pub.  L.  No.  103-297,  108  Stat.  1545  (August  16,  1994))  -The 
Act  requires  the  Commission  to  promulgate  regulations  (1) 
defining  and  prohibiting  deceptive  telemarketing  acts  or 
practices;  (2)  prohibiting  telemarketers  from  engaging  in  a 
pattern  of  unsolicited  telephone  calls  that  a  reasonable  consumer 
would  consider  coercive  or  an  invasion  of  privacy;  (3) 
restricting  the  hours  of  the  day  and  night  when  unsolicited 
telephone  calls  may  be  made  to  consumers;  and  (4)  requiring 
disclosure  of  the  nature  of  the  call  at  the  start  of  an 
unsolicited  call  made  to  sell  goods  or  services.   The  law 
expressly  authorizes  the  Commission  to  include  within  the  rules' 
coverage  entities  that  "assist  or  facilitate"  deceptive 
telemarketing  practices. 

The  Act  also  authorizes  the  Commission  to  seek  designation 
of  its  attorneys  as  assistant  U.S.  attorneys  for  the  purpose  of 
pursuing  criminal  contempt  actions  for  violations  of  injunctions 
that  the  Commission  has  previously  obtained  against  a 
telemarketer. 

(22)  Violent  Crime  Control  and  Law  Enforcement  Act  of  1994 
(Pub.  L.  No.  103-322,  108  Stat.  1796  (September  13,  1994))  - 

Under  Section  302933  of  the  Act,  labels  representing  that  a 
product  is  "Made  in  America"  or  "Made  in  U.S.A."  must  conform 
with  the  domestic  content  requirements  for  such  claims 
established  by  the  Commission's  decisions  and  orders. 
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Mr.  Gekas.  We  thank  you.  Now,  the  Chair  will  yield  itself  5  min- 
utes in  the  first  round  of  questioning. 

Since  you  mentioned  it,  Mr.  Calkins,  you  stated  that  you  have 
not  received  any  complaints  about  a  perceived  or  actual  lack  of 
independence  on  the  part  of  ALJ's  in  your  bailiwick.  I  must  tell 
you,  we  can  show  you  many,  many  complaints  on  that  very  same 
subject:  lack  of  independence,  going  across  the  spectrum  of  agencies 
that  are  involved  both  here  and  in  other  arenas  in  this  particular 
issue.  In  fact,  in  Pennsylvania,  an  entire  lawsuit  was  instigated  on 
the  question  of  the  independence  of  ALJ's.  So  we  have  that  in 
mind.  It  was  one  of  the  motivating  factors  for  us  to  launch  into  the 
reform  of  ALJ's.  So,  notwithstanding  your  lack  of  complaints  on  it, 
I  want  you  to  know  that  there  have  been  a  sundry  of  complaints 
about  the  perceived,  if  not  actual,  lack  of  independence. 

Mr.  Calkins.  Well,  that's  why  I  want  to  be  very  clear,  as  an  aca- 
demic, that  I'm  addressing  only  the  Federal  Trade  Commission  and 
don't  purport  to  have  expertise  or  to  have  done  the  kind  of  study 
of  other  agencies  that  you  and  your  staff  have  done. 

Mr.  Gekas.  We'll  get  back  to  that. 

Ms.  Moler  mentioned  that  she  approves  of  the  provisions  of  our 
bill  in  which  complaint  review  is  provided,  where  loan  features  are 
provided,  where  the  selection  process  for  eventual  assignment  is 
provided.  And  so,  the  only  thing  that  is  left,  it  seems  to  me,  about 
which  you  disapprove,  is  the  formation  of  a  corps  itself  into  what 
we  deem  to  be  an  independent  body  to  have  the  features  about 
which  we  speak.  I  take  it  that  you  don't  like  the  idea  of  having 
non-FERC  people  coming  to  your  agency  to  handle  cases.  These  are 
lawyers,  judges  now,  that  we're  talking  about  that  are  in  the  corps, 
with  a  wide  range  of  experience  all  over  the  place,  where  the  chief 
ingredients  of  their  decisionmaking  have  to  do  with  the  abuse  of 
discretion,  factfinding,  conclusions  of  law,  et  cetera.  But  according 
to  what  you  say  that  you  want  to  hold  onto  the  specialized  FERC 
knowledge  that  your  present  judges  possess: 

Question:  Does  the  ICC  or  the  Merit  Systems  Selection  Board,  if 
you  know,  do  they  feel  as  protective  of  their  ALJ's  as  you  do?  If 
so,  the  question  has  to  arise — ^your  ALJ's  went  to  serve  in  those 
agencies  on  10,  15  different  occasions;  the  borrowing  already  goes 
on  extensively  in  the  ALJ  system. 

Ms.  Moler.  The  Merit  Systems  Protection  Board  does  not  cur- 
rently have  an  ALJ,  but  we  have  loaned  our  judges  to  other  agen- 
cies when  the  Office  of  Personnel  Management  has  requested  us  to 
do  so 


Mr.  Gekas.  Yes,  and  I'm  saying  that 

Ms.  Moler.  I  hope  they  have  done  a  good  job.  I  do  know  for  a 
fact  that  our  cases  are  very  unique  to  the  agency.  They  involve 
complicated  and  huge  industries.  They  involve  policy  issues  as  well 
as  the  factfinding,  and  so  forth,  that  you  referred  to. 

Mr.  Gekas,  Yes.  Do  you  feel  that  your  judges  are  sufficiently  ca- 
pable of  looking  at  a  Merit  Systems  Selection  Board  issue  or  an 
ICC  issue,  which  can  be  very  complex,  as  much  as  Mr.  Calkins  says 
about  his  agency  and  you  about  yours?  Yet,  your  judges  would  sat- 
isfactorily, it  would  seem,  be  transferred  to  ICC,  and  learn,  maybe 
in  a  matter  of  2  hours,  the  complexity  of  a  case  which  they  have 
to  handle.  You  haven't  heard  any  complaints  from  the  ICC,  have 
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you,  about  the  judges  from  your  unit  that  went  there  to  do  a  par- 
ticular job,  have  you? 

Ms.  MOLER.  We  currently  have  loaned  judges  to  the  successor  to 
the  ICC,  the  Surface  Transportation  Board.  I  suspect  they  do  a  bet- 
ter job  on  our  cases  than  they  do  on  the  ICC  cases. 

Mr.  Gekas.  But  you've  heard  no  complaints  about  the  quality  of 
work  that  the  ICC  or  its  successor  or  the  Merit  Systems  Selection 
Board  has  had  at  the  hands  of  your  individuals? 

Ms.  MoLER.  We  have,  however,  had  experience  where  we  have 
borrowed  judges  from  other  agencies — and  it  is  our  opinion,  and  it 
is  widely  held  in  the  bar,  people  who  practice  before  our  agency — 
when  new  people  come  to  our  Commission,  it  takes  them  a  long 
time  to  come  up  to  speed  on  our  cases. 

Mr.  Gekas.  Aren't  there  always  new  people  coming  onto  the 
world  of  administrative  law  judges?  Are  we  then  to  keep  them  in 
a  closet  for  10  years  until  they  learn  the  ropes?  That's  just  a  rhe- 
torical question. 

My  time  has  expired.  I'll  yield  to  the  gentleman  from  Rhode  Is- 
land, Mr.  Reed. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  If  I  may  initially  make 
several  unanimous  consent  requests,  first,  I  would  like  to  submit 
an  opening  statement  for  the  record. 

Mr.  Gekas.  Without  objection. 

[The  prepared  statement  of  Mr.  Reed  follows:] 

Prepared  Statement  of  Hon.  Jack  Reed,  a  Representative  in  Congress  From 
THE  State  of  Rhode  Island 

Mr.  Chairman,  thank  you  for  holding  this  second  hearing  on  H.R.  1802,  legislation 
to  establish  an  administrative  law  judge  corps.  I  am  glad  that  we  will  be  able  to 
hear  from  the  Agencies,  who  we  did  not  hear  from  at  the  last  hearing,  and  who 
would  be  responsible  for  implementing  this  legislation. 

I  would  liKe  to  ask  unanimous  consent  that  the  statements  of  Betty  Southard 
Murphy,  a  former  chairman  and  member  of  the  NLRB  appointed  by  President  Ford; 
Stuart  Weisberg,  chairman  of  the  Occupational  Safety  and  Health  Review  Commis- 
sion; Frederic  Fischer,  a  partner  at  Seyfarth,  Shaw,  Fairweather  who  is  the  Man- 
agement Chair  of  the  ABA's  NLRB  Practice  and  Procedure  Committee  and  one  of 
25  Management  Spokespersons  appointed  to  the  NLRB  Advisory  Panel;  and  several 
letters  from  practitioners  who  are  concerned  about  the  potential  cost  of  the  program 
on  regulated  parties  be  made  part  of  the  record  of  this  hearing  and  appear  along 
with  the  witnesses  statements  in  the  printed  record.  I  am  sorry  that  the  Sub- 
committee was  unable  to  acconmiodate  these  witnesses  at  this  hearing.  I  believe 
their  viewpoints  would  have  added  to  our  understanding  of  this  issue,  particularly 
as  it  impacts  on  parties  who  practice  before  these  agencies. 

Thank  you  Mr.  Chairman,  I  am  eager  to  hear  from  the  witnesses  and  yield  back 
the  remainder  of  my  time. 

Mr.  Reed.  And  then,  second,  I  have  additional  statements  from 
Betty  Southard  Murphy,  a  former  Chairman  and  member  of  the 
NLRB  appointed  by  President  Ford;  Stewart  Weisberg,  a  Chairman 
of  the  Occupational  Safety  and  Health  Review  Commission,  and  Ric 
Fisher,  a  partner  at  Seyfarth,  Shaw  &  Fairweather,  as  well  as  sev- 
eral letters  from  practitioners  which,  without  objection,  I'd  like  to 
submit  for  the  record. 

Mr.  Gekas.  Their  statements  will  be  accepted  for  the  record 
without  objection. 

[See  appendix.]  ,    ,      ,  n 

Mr.  Reed.  Thank  you,  Mr.  Chairman,  and  thank  you  all  very 
much  for  your  testimony  today. 
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And  if  I  may,  first  of  all,  for  Mr.  Calkins:  the  Chairman  of  the 
Occupational  Safety  and  Health  Review  Commission  noted  that  the 
Commission  just  completed  special  rules  for  a  program  designed  to 
assist  the  small  employer  in  challenging  an  OSHA  citation  with 
minimal  formality,  complexity  and  cost.  He  notes  in  his  submission 
that  this  flexibility  to  develop  rules  and  procedures  tailored  to  the 
Commission's  needs  would  no  longer  be  available,  in  his  view,  if 
H.R.  1802  was  enacted.  And  I  wonder  if  you  would,  from  FTC  per- 
spective, see  the  same  sort  of  constraints. 

Mr.  Calkins.  Our  understanding  is  that  after  a  2-year  period 
that  constraint  would  be  there,  and  that  the  Commission  would  not 
be  able  to  change  its  rules  to  address  the  special  concerns  and  the 
kinds  of  things  that  Chairman  Pitofsky  had  appointed  a  task  force 
that,  in  fact,  just  produced  a  report  to  address  the  special  problems 
that  come  up  in  Federal  Trade  Commission  cases.  So  that  is  one 
problem  that  we  see  would  develop. 

Mr.  Reed.  Thank  you,  Mr.  Calkins. 

And,  Mr.  Gould,  nrst  recognizing  one  of  our  most  distinguished 
graduates  from  the  University  of  Rhode  Island 

Mr.  Gould.  Thank  you.  Congressman. 

Mr.  Reed.  Good  to  see  you  again.  We  have  heard  from  both 
union  and  management  attorneys  who  practice  before  the  NLRB 
that  if  cases  are  to  be  heard  by  nonexpert  judges  from  other  agen- 
cies lumped  in  the  same  division,  that  there  would  be  longer  waits 
for  decisions,  and  greater  cost  to  the  parties,  longer  exposure  to  po- 
tential job  safety  hazards,  all  these  things  which  you  alluded  to  in 
your  testimony.  Again  if  you  could  elaborate  or  concur  in  that  as- 
sessment? 

Mr.  Gould.  Well,  I  would  concur  in  that  assessment.  I — you 
know,  it's  not  that  people  from  the  outside  would  not  be  competent 
to  hear  our  cases,  but  that  ultimately — ^but  that  it  would  take  a 
great  deal  of  time  and  effort  to  really  impart  the  knowledge  that 
our  ALJ's  already  have  in  hearing  those  cases.  In  my  testimony,  I 
said  that  I  had  some  experience  with  teaching  people  about  our 
law,  which  is  a  very  complicated  area  of  law.  These  people  that  I 
teach  are  very  competent  and  capable  people,  but  there's  a  great 
deal  of  startup  time  involved.  It  requires  a  great  deal  of  effort.  And 
that  would  be  the  case  with  our  agency.  We  would  have  an  enor- 
mous burden  and  lose  savings  and  efficiencies  that  we  would  other- 
wise possess. 

Mr.  Reed.  Thank  you. 

Chairperson  Moler,  I  empathize  with  your  comments.  As  a  young 
lawyer  in  Washington,  I  practiced  briefly  before  the  FERC.  "Prac- 
tice '  is  probably  too  kind  of  a  term  for  what  I  did.  But,  I  under- 
stand the  complexity  of  the  issues.  Even  for  someone  who  was  sit- 
ting downtown  on  K  Street  and  thinking  hard  all  day  long  about 
these  issues,  it's  difficult  to  accumulate  the  knowledge  to  be  active 
as  well  as  to  be  judicial.  So  I  think  that  is  a  real  issue.  And  I  would 
also  note — and  it  just  struck  me  with  the  chairman's  questions — 
I  think  we  abolished  the  ICC.  Is  that 

Mr.  Gekas.  Yes.  At  the  time  that  it  was  in  existence. 

Mr.  Reed.  So  I  do  think  there  is  this  question  of  expertise.  And 
there's  another  question,  too,  an  interesting  question — independ- 
ence. And  I  see  aifferent  agencies  with  different  sort  of  stakes  in 
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these  proceedings.  The  Social  Security  Administration  is  basically 
making  determinations  about  how  Social  Security  money  will  be 
spent.  But  for  the  FTC,  the  FERC,  and  the  NLRB,  a  jud.ge  is  not 
tempted  to  protect  the  assets  of  the  agency  because  you're  making 
adjudications  that  will  not  have  direct  financial  impacts  on  your 
programs  and  on  your  bottomlines. 

But,  Ms.  Geier,  that's  a  point,  about  the  Social  Security  Adminis- 
tration, but  there's  another  point,  too,  which  vou  suggested  in  your 
testimony.  And  that  is  your  concern  about  tne  fact  that  this  AU 
corps  could  lead  to  more  adversarial  proceedings,  long  proceedings 
with  a  loss  not  only  to  the  beneficiaries  but  also  to  the  Social  Secu- 
rity Administration.  If  you  would  elaborate? 

Ms.  Geier.  This  is  one  of  our  major  concerns.  We  now  have  a 
process  which  is  very  informal  and  it  is  nonadversarial,  and  it  is 
unique  among  Federal  administrative  processes  in  that  respect.  It 
is  the  agency  that  is  not  currently  represented  in  our  processes.  We 
have — our  judges  are  charged  with,  if  you  will,  wearing  three  hats 
and  carrying  out  protection  of  three  interests  in  those  processes, 
one  of  which  is  the  assurance  that  the  record  is  fully  developed  to 
protect  the  agency's  interests  and  the  public's  interests  and  the  in- 
tegrity of  the  trust  fund,  and  of  course  to  assure  that,  even  in  the 
case  of  represented  claimants,  that  their  cases  are  fully  developed 
and  presented  for  adjudication;  and  then,  finally,  as  impartial 
decisionmakers  in  findings  of  fact  in  those  matters  before  them. 

We  feel  that  any  movement  toward  making  those  proceedings 
more  adversarial  would,  first  of  all,  require  the  agency  to  have  a 
person  present  at  those  hearings  to  present  the  evidence  on  the 
part  of  the  agencv  to  be  sure  that  that  record  is  complete,  to  wear 
at  least  one  of  those  hats  which  the  ALJ's  currently  wear.  That 
would  increase  the  cost  of  the  independent  corps,  the  unified  corps, 
quite  substantially.  We  estimate  that  it  would  take  approximately 
90  million  additional  dollars  to  adequately  present  representation 
at  those  hearings. 

I  might  add  that  we're  talking  about  approximately  500,000  adju- 
dications a  year.  That's  another  factor  which  adds  a  very  different 
dimension  to  our  concern.  We  are  an  extremely  high-volume  adju- 
dicative process.  Time,  efficiency  are  extremely  important.  And  I 
think  that  a  greater  adversarial  process  would  involve  more  exten- 
sive and  time-consuming  hearings.  So  that  is  a  very  real  factor. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  I  recognize  the  gentleman  from  Illinois,  Mr.  Hyde. 

Mr.  Hyde.  I  thank  the  chairman.  I  confess  a  lack  of  total  famili- 
arity with  administrative  law  and  administrative  law  judges,  but 
I  certainly  recognize  the  importance  of  this  whole  subject  and  I  get 
the  feeling  that  administrative  law  judges  are  really  hearing  offi- 
cers, that  they  don't  adjudicate  anything.  They  are  like  masters  in 
Chancery:  They  recommend  to  the  agency,  and  the  agency  makes 
the  decision.  So  to  refer  to  them  as  judges  is  a  bit  of  a  stretch.  Am 
I  incorrect  or  not?  I  know  they  like  the  term  "judge."  We'd  all  like 
to  be  a  judge.  But  they  are  hearing  officers,  are  they  not?  Mr. 
Gould.  ^      .„ 

Mr.  Gould.  Well,  Congressman  Hyde,  you're  correct,  that  it  ex- 
ceptions are  taken  from  the  decision,  of  course  it  comes  to  us  in 
Washington  on  appeal.  I  should  point  out  to  you  that  in  a  very  sub- 
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stantial  number  of  our  cases  exceptions  are  not  taken,  and  the  ad- 
ministrative law  judges — or,  when  I  first  started  practicing,  they 
were  called  trial  examiners — that  their  decisions  become  final  by 
virtue  by 

Mr.  Hyde.  They  do  adjudicate  then,  and  subsequently  absent  an 
appeal,  the  adjudication  is  final? 

Mr.  Gould.  That  is  correct. 

Mr.  Hyde.  So  it  isn't  exactly  that  the  agency  makes  every  deci- 
sion? 

Mr.  Gould.  That's  correct.  Our  burden  would  be  increased  enor- 
mously if  we  had  to  make  every  decision. 

Mr.  Hyde.  All  right,  now  I  want  to  read  something  to  the  panel 
and  I'd  like  to  elicit  some  comment.  "The  basic  idea  underlying  ad- 
ministrative law  is  that  Congress  has  chosen  to  delegate  to  admin- 
istrative or  regulatory  agencies  highly  complex  and  technical  mat- 
ters for  interpretation,  application,  and  enforcement.  Congress  did 
so  to  relieve  the  Federal  courts  of  what  could  have  been  an  astro- 
nomical caseload  burden.  Since  the  ALeTs  are  part  of  the  agency  de- 
cisionmaking process,  whether  it  involves  statutory  enforcement, 
the  right  to  receive  a  grant,  loan,  or  benefit,  or  the  adjudication  of 
rights  or  applicability,  they  must  have  specialized  knowledge  of 
highly  substantive  and  technical  subject  matters.  The  proposed  leg- 
islation would  treat  all  ALJ's  as  if  they  are  fimgible  when  in  fact 
they  are  not.  The  greatest  problem  would  be  that  since  over  1,000 
of  the  ALJ's  currently  are  employed  by  the  Social  Security  Admin- 
istration, those  individuals  would  be  expected  to  handle  such  com- 
plex cases  as  to  whether  or  not  a  nuclear  reactor  is  considered  safe, 
whether  or  not  there  has  been  insider  trading  in  violation  of  securi- 
ties law,  or  whether  or  not  a  particular  merger  is  anticompetitive 
under  the  Clayton  Act.  These  are  all  decisions  that  necessitate  spe- 
cialized knowledge,  experience,  and  ability.  An  ALJ  at  Social  Secu- 
rity is  not  sufficiently  trained  to  handle  cases  at  FERC  or  the  SEC 
or  the  FTC.  The  administrative  law  judge  coi^js  proposed  in  H.R. 
1802  assumes  these  individuals  are  generalists  rather  than  special- 
ists." 

Any  comment  from  anybody?  Wrong? 

Mr.  GrOULD.  Well,  I  think  that  that  comment  is  correct.  I  think 
that  the  courts  have  continuously  acknowledged  the  fact  that  our 
agency  is  an  expert  agency  and  a  specialized  agency.  The  history 
of  the  assertion  of  jurisdiction  over  labor  disputes  in  the  United 
States  is  a  very  sorry  one.  And  it  was,  in  part,  a  response  to  that 
unfortunate  period  in  the  previous  century  and  in  the  early  part  of 
this  one  which  prompted  enactment  of  this  statute  and  this  special- 
ized agency.  And  administrative  law  judges  have  been — trial  exam- 
iners, as  they  were  called  when  I  first  started  practicing — a  very 
important  adjunct  of  that  specialization. 

As  I've  indicated  to  you  in  this  committee.  Congressman,  there 
are  even — I  have  to  confess,  even  in  my  job  today,  just  every  few 
weeks  or  so,  I'm  constantly  amazed  by  new  doctrines,  new  areas 
that  I,  in  35  years  of  practice  and  teaching,  was  not  aware  of  pre- 
viously. It  is  a  challenging  field.  It  is  a  specialized,  detailed  field. 
The  startup  costs  with  someone  unfamiliar  with  this  subject  are 
enormous. 
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Mr,  Hyde.  Would  the  chairman  permit — I  know  my  time  is  up — 
Mr.  Calkins  and  Ms.  Moler  to  briefly  comment? 

Mr.  Gekas.  Without  objection. 

Ms.  Geier.  I  would  like  to  also  like  to  comment. 

Mr.  Hyde.  Thank  you. 

Mr.  Calkins.  I  would  agree  largely  with  the  statement  with  a  ca- 
veat and  an  emphasis.  The  caveat  would  be  that  my  understanding 
of  the  bill  is  that,  at  least  initially,  it  is  anticipated  that  judges 
would  be  assigned  to  divisions.  So  tnat,  for  instance.  Federal  Trade 
Commission  cases  would  be  heard  by  judges  assigned  to  a  division 
of  securities,  commodities,  and  trade  regulation  which  would  be  a 
pool  of  judges  from  the  SEC,  the  CFTC,  the  ITC,  the  Department 
of  Agriculture.  And  we  would  be  in  that  grouping  at  least  initially 
although  it  could  be  changed  over  time.  And  so,  it's  not  quite  as 
described  in  the  statement  of  a  free-wheeling  sort  of  exchange 
among  all  of  the  different  parts  of  the  ALJ  corps.  Although  I  has- 
tened to  add  that,  even  within  that  division  in  which  the  FTC 
would  find  itself,  there  would  be  such  a  large  number  of  ALJ's  that 
I  don't  think  it  realistic  to  think  that  they  could  develop  the  nec- 
essary expertise. 

And  then  my  point  of  emphasis  would  simply  be  to  echo  that  the 
courts  do  defer  to  decisions  at  the  Federal  Trade  Commission,  and 
that  deference  is  quite  important  in  the  development  of  the 
caselaw.  And  that  deference  is  based  upon  expertise.  And  it's,  in 
part,  the  expertise  of  the  Commissioners,  but  it's  also,  in  part,  the 
expertise  of  the  administrative  law  judges.  And  so  I'd  echo  that 
concern  mentioned  in  your  statement. 

Mr.  Hyde.  Ms.  Moler. 

Ms.  Moler.  I  concur  wholeheartedly  with  the  essence  of  your 
statement.  We  need  a  specialized  expertise  of  our  judges  to  help  us 
in  our  work.  They  also  handle  cases  in  a  very  quick  fashion,  and 
where  it  is  possible  to  encourage  and  cajole  the  parties  into  settling 
these  very  difficult  and  complex  cases,  they  do  so,  again  because 
they  know  what  they  are  doing. 

Mr.  Hyde.  I  had  a  friend  who  was  Chief  Judge  of  the  U.S.  Court 
of  Customs  and  Patent  Appeals,  which  is  now  the  U.S.  Court  of  Ap- 
peals for  the  Federal  Circuit.  They  keep  changing  names  to  make 
themselves  indispensable,  I  guess.  But  I  often  wondered  how  a  U.S. 
district  judge  could  go  from  a  criminal  case  and  all  of  the  sudden 
be  in  a  complicated  patent  case  involving  engineering  and  tech- 
nology. And  then,  of  course,  they  set  up  this  special  court  to  deal 
with  customs,  patent  appeals,  military — specialized  fields  that 
these  judges  did  nothing  but  that.  And  it  was  a  wise  thing. 

Well,  I  thank  you,  and  I  thank  the  chairman  very  much  for  his 
indulgence. 

Mr.  Gekas.  Ms.  Geier,  did  you  want  to  have  additional^yes? 

Ms.  Geier.  Yes,  I  did  want  to  comment  on  that  point. 

Mr.  Gekas.  Proceed,  under  the  indulgence  we  granted  to  the 
chairman,  you're  welcome  to  give  additional  testimony. 

Ms.  Geier.  Thank  you.  I  agree  with  the  importance  of  expertise 
in  the  subject  matter  area  that  the  agencies  administer.  And^  I 
would  point  out,  as  Mr.  Calkins  did,  that  by  assigning  the  ALJ's, 
as  they  would  under  the  proposed  bill,  to  the  divisions,  that  if  the 
ALJ's  were  not  allowed  to  be  used  where  the  workload  needs  were. 
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where  the  demands  were  within  the  whole  Federal  administrative 
structure,  then  one  purpose  of  the  legislation  could  not  be  met.  And 
that  is  to  even  out  the  resources,  to  have  the  flexibility  to  use  the 
ALJ  resources  where  the  workload  demands  were.  So  there  are  two 
things  counteracting  each  other  here. 

I  would  like  to  make  an  additional  point  about  the  impact  of  the 
proposed  bill  on  the  Social  Security  Administration  particularly.  As 
you  all  know,  we  are  a  very  high-volume  process,  and  we  are  suf- 
fering with  very  substantial  pending  levels  of  hearings.  In  response 
to  that,  we  have  put  in  place  a  number  of  measures  which  require 
a  great  deal  of  flexibility  throughout  all  part  of  our  adiudication 
process  in  order  to  move  resources  around,  to  better  coordinate  our 
adjudication  process,  to  address  the  excess,  pending  levels,  the 
backlog,  if  you  will.  If  at  the  hearing  level,  if  the  ALJ's  were  out- 
side 01  the  agency,  it  would  severely  curtail  and  impact  our  ability 
to  have  that  kind  of  flexible  movement  of  resources. 

We  have  drawn  upon  components  outside  of  hearings  and  ap- 
peals to  assist  with  writing  decisions  on  cases  that  have  already 
been  decided  but  yet  need  to  be  issued.  We  have  drawn  on 
nonhearing  office  components  to  help  with  case  preparation,  so  that 
ALJ's — the  staging  of  cases  for  ALJ  hearings,  and  in  many  other 
respects.  So  in  order  to  meet  the  particular  challenge  which  we 
have,  I  think  that  flexibility  is  extremely  important. 

We  also  have  a  long-term  process  which  is  our  redesign,  the  re- 
sult of  our  reengineering,  in  which  the  thrust  of  that  process  is  to- 
ward greater  integration  of  our  processes,  particularly  the  introduc- 
tion of  a  role,  of  a  position  called  the  adjudication  officer,  which 
would  be  impacted  by  the  proposed  legislation.  The  adjudication  of- 
ficer would  do  all  of  the  substantial  case  preparation,  relieving  the 
ALJ's  of  very  laborious  and  time-consuming  requesting  of  examina- 
tions, development  of  the  record  that  now  comes  before  them  that 
thev  must  do  as  part  of  the  hearing.  This  will  allow  them  to  work 
and  to  focus  on  those  matters  which  are  clearly  decisionmaking 
and  not  case  development. 

The  adjudication  officer  will  function  after  request  for  hearing  is 
filed.  We  feel  that  this  legislation  would  separate,  would  allow  us 
to  pass  on  those  cases  to  the  independent  corps  and  lose  the  benefit 
of  this  new  position  in  increasing  our  efficiency. 

Mr.  Gekas.  The  chairman  recognizes  the  gentleman  from  Vir- 
ginia, Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  noticed  all  of  the  agen- 
cies represented  today  oppose  the  legislation.  Are  any  of  you  aware 
of  any  agency  that  supports  the  legislation? 

[No  response.] 

Mr.  Scott.  On  the  process,  who  picks  the  judge  on  a  particular 
case?  When  a  case  is  filed,  does  the  agency  pick  the  judge? 

Ms.  MOLER.  In  our  case,  our  Chief  Administrative  Law  Judge  as- 
signs the  individual  cases.  We  refer  it  to  a  judge  for  a  hearing  or 
for  a  settlement  effort,  and  our  Chief  Judge  makes  that  decision. 

Ms.  Geier.  In  our  process.  Congressman  Scott,  our  cases  are  as- 
signed on  rotation  as  they  are  received  among  the  administrative 
law  judges. 

Mr.  Scott.  There's  obviously  a  different  backlog  in  each  of  the 
agencies,  and  I  assume  there's  a  different  urgency  to  address  some 
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of  the  cases.  Some  agencies  have  backlogs  6  months  or  maybe  even 
a  vear.  In  another  agency,  a  backlog  of  30  or  60  days  would  be  in- 
tolerable because  of  the  nature  of  the  situation.  The  complexity  is 
obviously  different.  Social  Security  cases,  some  can  take  half  an 
hour,  an  hour,  or  maybe  a  day.  Other  agency  resources  may  take 
up  someone  for  30  or  60  days. 

Is  there  a  fear  that  one  agency  might  use  up  all  of  the  resources? 
To  phrase  it  another  way,  when  you  talk  about  workload  demand, 
is  it  appropriate  for  someone  outside  of  the  agency  to  determine  the 
urgency  of  hearing  certain  kinds  of  cases?  Mr.  Gould. 

Mr.  Gould.  Well,  let  me  say.  Congressman  Scott,  that,  first  of 
all,  with  regard  to  our  agency,  normally  the  assignment  is  made  by 
our  Chief  Administrative  Law  Judge,  David  Davidson.  The  Chief 
Administrative  Law  Judge  has  that  responsibility,  and  sometimes 
on  particular  cases  one  of  his  deputies  in  the  field,  in  one  of  the 
regional  offices  for  administrative  law  judges,  will  make  the  deci- 
sion. I  think  that  there  is  a  concern  in  our  agency  about  our  ability 
to  function  effectively,  to  take  on  the  ever-present  problem  of  a 
backlog.  We've  done  a  very  good  job  these  past  2  years,  I  think, 
combating  our  backlog.  We've  diminished  it  reallv  to  an  all-time 
low  since  1974.  I  think  our  efforts  would  be  seriously 

Mr.  Scott.  Is  there  any  prioritizing  in  the  kinds  of  cases  that  get 
before  a  judge?  If  you  have  an  emergency  case  and  there's  an  ap- 
peal, and  you've  got  to  have  a  decision  quickly,  can  the  agency 
move  that  case  to  the  head  of  the  line? 

Mr.  Gould.  Well,  the  Chief  Administrative  Law  Judge  will  fre- 
quently be  involved  in  determining,  I  think,  the  most — who  is  the 
most  effective  individual  to  hear  a  case  that  may  be  a  very  complex 
one,  that  may  involve  a  lot  of  different  unfair  labor  practice 
charges,  sometimes  at  different  facilities. 

We  have,  with  regard  to  speed  itself,  we  have  not  any  system. 
And  I  believe  Congress  has  not  authorized  us  to  have  a  system 
which  gives  priority  to  certain  kinds  of  cases  other  than  the  prior- 
ity that  is  supposed  to  be  given  to  discharge  cases. 

Ms.  MoLER.  Mr.  Scott,  it  takes  a  Commission  order  to  set  a  case 
for  hearing  at  our  Commission.  We  give  certain  kinds  of  cases  pri- 
ority. For  example,  we  have  the  pending  case  where  Northern 
States  Power  and  Wisconsin  Electric  Power  would  merge.  The  par- 
ties have  asked  us  to  have  the  decision  by  the  end  of  this  year  on 
that  case.  We  have  given  a  judge  a  deadline  by  which  he  will  issue 
an  initial  decision.  So  that  the  Commission,  hopefully,  can  act  on 
that  case  by  the  end  of  the  year.  On  the  other  hand,  a  pipeline  rate 
case  does  not  have  the  particular  degree  of  urgency  that  a  merger 
would  because  of  the  financial  transaction,  the  combination  of  the 
two  companies.  So  we  do  prioritize  our  cases. 

Mr.  Gould.  Mr.  Giannasi  reminds  me  that,  in  connection  with 
our  so-called  10-J  cases  where  we  go  to  court  to  get  injunctions 
against  unfair  labor  practice  cases,  our  rules  provide  that  we 
prioritize  those  cases  because  of  course,  by  definition,  they're  cases 
that  require  speed  and  effectiveness,  whether  we  obtain  an  injunc- 
tion or  not. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  The  gentleman  fi-om  Illinois,  Mr.  Flanagan,  is  recog- 
nized. 


132 

Mr.  Flanagan.  Thank  you,  Mr.  Chairman.  I  thank  the  panel 
today.  It's  been  very  illuminating, 

I  have  some  statistical  information  here  to  kind  of  give  a  little 
bit  of  the  other  side  of  what  you're  talking  about  while  reinforcing, 
basically,  what  you're  saying  at  the  same  time. 

The  average  age  of  an  ALJ,  according  to  one  survey  I  have  here, 
is  58  years  old.  Their  length  of  tenure  varies  widely.  But  in  Interior 
there  are  two  that  are  under  a  year;  at  the  NLRB,  there  are  four 
that  are  under  a  year;  at — what  else  have  we  got  here?  I  was  just 
grabbing  some  of  these.  At  the  U.S.  Commodity  and  Futures  Trad- 
ing Commission,  one  of  the  two  is  under  3  years.  They're  all  over 
the  board.  And  then  you  have  others,  you  know,  that  have  been 
there  24,  25,  30  years. 

Could  you  tell  me  in  that  context,  because  apparently  you  hire 
new  ones  as  they  go  on,  that's  the  natural  course  of  things,  what 
is  the  process  for  hiring  a  new  AU?  Who  does  that?  What  is  the 
process  that  the  agencies  go  through  to  obtain  one,  and — ^you  know, 
some  of  the  statistics  are  pretty  awesome.  Twenty-one  percent  have 
attended  prestigious  law  schools;  94  percent  have  graduated  in  the 
top  half  of  their  class;  most  have  previous  training,  if  not  actual 
members  of  the  Federal  bench.  They  are  pretty  amazing  people. 
These  are  not,  you  know,  law  school  graduates  who've  stumbled 
through  life  and  become  ALJ's. 

Mr.  GrOULD.  Well,  the 

Ms.  MoLER.  Congressman,  I  have  hired  two  administrative  law 
judges  since  I  have  been  Chair  of  the  Commission  in  the  last  3 
years.  One  can  either  choose  off  a  register  of  judges  who  are  quali- 
fied— the  register  is  maintained  by  0PM — or  one  can  choose  a 
judge  from  another  agency.  Frequently,  the  Social  Security  Admin- 
istration judges  who  have  this  phenomenal  caseload  to  deal  with 
have  in  many  cases  been  interested  in  coming  to  our  Commission. 
It's  a  different  type  of  case.  And  you  can  either  choose  another 
agency's  judge  or  you  can  hire  off  the  register.  But  there  are  con- 
straints in  how  one  can  hire  off  the  register. 

Mr.  Flanagan.  Well,  maybe  we  should  jump  right  to  the  Social 
Security  Administration  since  you've  got  most  of  them,  and  you're 
probably  the  bullpen  for  everybody  else,  if  the  term  is  applicable. 

Ms.  Geier.  Congressman,  we  hire  our  ALJ's  from  a  register  that 
is  comprised  and  maintained  by  the  Office  of  Personnel  Manage- 
ment, and  there  are  regulatory  standards  that  are  criteria  for  the 
selection  to  be  put  on  the  register.  The  minimum  experience  re- 
quirement, for  instance,  is  7  years  of  active  litigation  or  related  ex- 
perience. We  have  been  very  fortunate,  in  view  of  the  volume  that 
we  have  hired  in  the  last  few  years,  approximately  100  in  1995,  to 
allow  us  to  address  our  workload  more  effectively,  to  attract  and 
maintain  and  to  bring  on  board  people  of  very,  very  high  caliber, 
people  from  State  judiciary,  people  from  the  General  Counsels'  of- 
fices of  Federal  agencies — in  fact,  a  Federal  magistrate  in  this  last 
gproup.  It  is  a  very,  very  talented  group  of  people,  and  we're  very 
proud  of  them. 

Mr.  Flanagan.  Mr,  Gould. 

Mr.  Gould.  Well  we  have  64  administrative  law  judges,  and  we 
have  not  hired — until  last  year,  we  didn't  hire  anyone,  anybody, 
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since  1981.  And  that's  what  accounts  for  this  kind  of  graying  of  the 
administrative  law  judge  corps  in  our  agency  because  of 

Mr.  Flanagan.  No  one's  suggesting  that  58  years  of  age  is  not 
right,  but  I  brought  the  statistic  out  to  demonstrate  that  this  is  not 
often  a  Hfetime  career.  This  is  something  that — ^you  gain  a  lifetime 
of  experience,  you've  done  many  other  tnings,  and  then  you  come 
to  do  this.  I  find  that  an  impressive  statistic,  not  a  detriment  to 
that  extent. 

Mr.  Gould.  Well,  as  someone  who's  about  to  turn  60  myself,  I 
can't  quarrel  with  that  idea.  Congressman.  But  I  want  to  say  that 
what  we  try  to  do,  and  what  we  do  do,  is  to  take  into  account  labor 
law  experience  in  hiring  those  people.  As  has  already  been  pointed 
out,  there  are  basically  two  routes  for  hiring,  either  fi*om  the  gen- 
eral registry  or  by  way  of  transfer.  We  hired  our  four  people  in 
1995  by  way  of  transfer  from  other  agencies,  and  we  looked  to  see 
who  had  labor  law  experience.  The  Chief  Administrative  Law 
Judge  recommended  to  the  Board  the  individuals  who  were  hired. 

Mr.  Flanagan.  I  thank  the  Chair. 

Mr.  Gekas.  We  thank  the  gentleman.  The  gentlelady  from  Cali- 
fornia, Ms.  Lofgren. 

Ms.  Lofgren.  Thank  you,  Mr.  Chairman,  and  it's  good  to  be  here 
at  my  very  first  session  of  this  subcommittee  as  a  new  member, 
and  for  such  an  interesting  subject. 

It  seems  to  me  that  the  Congress'  appropriate  interest  in  this 
area  is  multiple:  One,  to  ensure  that  there  is  confidence  in  the  im- 
partiality of  those  who  hear  matters  and  to  ensure  that  they  are 
impartial,  and  also  the  appearance  of  impartiality,  which  is  impor- 
tant to  the  administration  of  justice;  secondarily,  to  ensure  that 
those  who  hear  cases  are  adequately  prepared  to  do  a  good  job, 
going  to  the  expertise  issue;  and  then,  finally,  financial  concerns. 

I  was  wondering — perhaps  Mr.  Gould  is  the  best  person  to  ask 
about  the  issue  of  expertise.  One  section  of  the  bill — I  think  it's 
599(a)— provides  for  divisions  that  include  Labor,  and  then  Labor 
Relations  is  a  separate  Division,  and  provides  further  that  there 
should  be  specialized  training  and  an  obligation  for  the  Division 
Chief  that  expertise  be  maintained  among  tnose  who  are  assigned 
at  that  Division.  I'm  wondering  if  you  could  share  your  insights  on 
whether  you — apparently  vou  don't  think  that  that  is  sufficient. 
What  effort  could  be  made  to  make  that  provision  sufficient  to 
maintain  expertise  in  the  area  that  you  are  in  charge  of  that  is  so 
very  important  to  our  country? 

Mr.  Gould.  Well,  the  problem,  Congresswoman  Lofgren,  is  that 
the — while  there  is  provision  for  initial  assignment,  the  bill  allows 
people  to  be  assigned  in  and  assigned  out  of  the  specialized  agency, 
the  specialized  division,  without  regard  to  previous  experience, 
without  regard  to  the  possession  of  expertise.  So  this  is  why,  in  our 
view,  the  bill  is  insufficient  in  taking  into  account  the  expertise 
that  is  so  important  to  the  effective  administration  of  our  statute. 
We  can  lose  people  who  have  the  expertise,  and  we  can  gain  people 
who  don't  in  the  future  beyond  the  initial  assignment. 

Ms.  Lofgren.  I'd  be  interested  in— and  it  doesn't  have  to  be  here 
but  if  this  measure  moves  forward,  in  what  changes  in  the  transfer 
provisions  that  you  would  suggest  that  would  improve  the  bill  in 
your  judgment.  Or  if  you  think  it's  hopeless,  you  can  decline  to  ac- 
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cept  the  offer  to  suggest,  amendments  or  changes  in  that  aspect  of 
the  bill  that  might  make  this  more  workable. 

Mr.  Gould.  Well,  I'd  be  glad  to  respond  to  any  request,  and  I 
take  this  to  be  a  request.  Congress  woman,  by  you  or  any  other 
member  of  the  committee.  I  would  point  out  to  you  that  we  have 
other  concerns  with  this  bill  as  well,  but  I  would  be  pleased  to  re- 
spond to  you  in  this  regard.  And  I  might  just  point  out — I  might 
just  reiterate  again,  since  one  of  the  driving  forces  for  this  bill  is 
the  idea  that  our  AU's  do  not  have  sufficient  independence,  that 
in  35  years  of  practice  before  this  agency  and  teaching  about  this 
agency  on  this  subject,  and  being  Chairman  of  this  agency,  I  have 
yet  to  hear  one  single  allegation  of  lack  of  independence  by  any- 
body from  any  source. 

Ms.  LOFGREN.  Frankly,  I  have  not  heard  that  about  your  agency, 
either,  but  I  have  heard  that  about  other  agencies,  and  as  a  gen- 
eral goal,  I  think  we  seek  to  give  confidence  to  applicants,  espe- 
cially those  who  are  seeking  relief  in  the  benefit  arena,  some  level 
of  confidence  that  there  is  an  independent  evaluation  of  their  situa- 
tion as  opposed  to  a  reinforcement  of  an  administrative  decision. 

The  final  question  I  have  is — I  was  led  to  understand,  perhaps 
incorrectly,  that  the  Congressional  Budget  Office  had  analyzed  and 
suggested  that  this  bill  would  save  somewhere  in  the  neighborhood 
of  $22  million  over  4  years  overall  for  all  the  agencies.  And,  yet, 
I  have  heard  several  members  comment  that  it  would  cost  more. 
I  do  not  purport  to  know  what  the  truth  is  among  the  various  opin- 
ions, and  my  time  has  expired,  but  if  there  is  something  terse  that 
could  be  sent  to  me  and  I  gaess  other  members  of  the  committee 
about  what  you're  basing  your  cost  estimates  on,  I  think  it  would 
be  very  helpful,  not  only  to  me,  but  to  other  members  of  the  com- 
mittee. 

Ms.  Geier.  If  I  may,  I  would  like  to  address  that. 

Ms.  LoFGREN.  My  time  has  expired,  so  that's  up  to  the  chairman. 

Ms.  Geeer.  Most  of  the  projected  savings  by  the  Congressional 
Budget  Office  come  from  the  closing  of  the  10  regional  offices  of  the 
Social  Security  Administration  and  other  administrations.  I  think 
that  what  it  overlooks  is  that  the  functions  of  those  offices  will  not 
go  away,  that  they  will  have  to  be  performed  on  a  centralized  basis, 
and  that  the  savings  for  staff  are  not  fully  taken  into  consideration. 
They  are  not  real.  They  are  not  achievable. 

In  addition,  there  is  a  projected  savings  from  the  reduction  of  the 
corps  by  about  20  to  40  ALJ's.  I  think  the  CBO  itself  recognizes 
that  this  is  not  achievable.  This  is  only  achievable  if  we  do  not 
have  to  face  increasing  workloads.  That  is  certainly  the  case,  that 
we  do  have  to  face  increasing  workloads  with  the  Social  Security 
Administration.  So  I  submit  that  that  savings  also  is  not  achiev- 
able. Those  are  the  two  major  components  of  the  cost  savings. 

Ms.  LOFGREN.  Thank  you. 

Mr.  Gekas.  We  thank  the  witnesses. 

We'll  invite  the  second  panel  to  the  table. 

Ms.  Geier.  For  the  record,  I'm  reminded  that  I  have  not  placed 
in  the  record  that  I  am  the  Acting  Associate  Commissioner  for 
Hearings  and  Appeals. 

Mr.  Gekas.  It  is  so  noted. 

Ms.  Geier.  Thank  you. 
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Mr.  Gekas.  The  second  panel  consists  of  the  Honorable  Ron 
Bernoski,  an  administrative  law  judge  from  the  Social  Security  Ad- 
ministration; the  Honorable  David  Davidson,  Chief  Administrative 
Law  Judge  of  the  National  Labor  Relations  Board,  and  the  Honor- 
able Seymour  Fier,  also  an  administrative  law  judge  from  the  So- 
cial Security  Administration.  We  will  entertain  their  testimony  in 
that  order,  if  they  can  find  their  seats.  And  if  they  can't,  they  can 
do  it  standing  up. 

And  so  we  will  begin  with  the  testimony  of  the  gentleman,  the 
Honorable  Ron  Bernoski.  And  we  will  say  at  the  outset,  as  we  did 
for  the  first  panel,  that  the  written  statements  of  the  individuals 
who  are  about  to  testify  will  be  admitted  into  the  record,  without 
objection.  And  we  invite  them  to  testify  encapsulating  from  those 
statements.  Five  minutes  will  be  allotted  as  an  initial  count.  First, 
Judge  Bernoski. 

STATEMENT  OF  HON.  RON  G.  BERNOSKI,  ADMINISTRATIVE 
LAW  JUDGE,  SOCIAL  SECURITY  ADMINISTRATION 

Judge  Bernoski.  Thank  you,  Mr.  Chairman. 

I'm  an  administrative  law  judge  from  Milwaukee,  WI,  and  ap- 
pear as  an  individual  at  the  request  of  the  committee. 

I  strongly  support  the  adoption  of  this  legislation.  This  bill  is  the 
most  significant  improvement  in  administrative  law  since  the  adop- 
tion of  the  Administrative  Procedure  Act.  This  bill  provides  for 
some  of  the  following  features: 

According  to  a  report  of  the  CBO,  this  bill  will  save  up  to  $22 
million  annually  within  5  years;  this  bill  effects  no  change  in  agen- 
cy-making authority.  The  agencies  continue  to  have  the  power  to 
review  administrative  law  judges'  decisions.  The  bill  will  also  es- 
tablish the  first  comprehensive  code  of  professional  responsibility 
for  administrative  law  judges  and  will  enhance  the  public  percep- 
tion of  fairness  in  the  judicial  process. 

Several  common  issues  have  been  raised  during  the  course  of 
this  testimony,  and  I  will  attempt  to  address  some  of  them.  Legal 
specialization  by  this  bill  is,  in  fact,  enhanced  and  preserved.  The 
Chief  Judge  and  Council  shall  each  be  responsible  for  training,  in 
coordination  with  the  agencies.  This  fixes  the  responsibility  for 
training,  which  is  an  improvement  over  the  present  system  and 
keeps  the  agencies  involved.  The  judges  will,  thus,  remain  in  their 
areas  of  specialization  and  will  be  cross-trained  for  divisions  in 
which  they  serve.  Currently,  we  all  start  as  generalists  and  become 
specialists  with  experience.  The  ALJ's  will  not  hear  cases  in  all 
eight  divisions.  SSA  judges  will  not  hear  nuclear  regulatory  cases. 
Expertise  will  be  maintained  in  each  division  and  trained  for  the 
same. 

Regarding  docket  control,  in  1977,  an  opinion  from  Attorney  Gen- 
eral Levy  stated  that  when  APA  jurisdiction  attaches  to  a  case 
under  agency  regulations,  the  judge  is  responsible  for  the  case. 
This  is  good  law,  because  the  agency  is  a  party  to  the  case  and 
should  not  have  control  of  the  case  when  it  is  before  the  judge.  In 
fact,  this  is  the  Achilles'  heel  of  the  present  system.  The  agencies 
want  to  be  both  a  party  to  the  case  and  have  control  of  the  case 
while  it's  before  the  judge.  This  legislation  corrects  this  problem. 
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Regarding  rules  and  procedure,  the  Council  does  not  have  the  au- 
thority to  change  agency  regulations  with  its  rules  and  procedure. 
Substantive  changes  can  only  be  made  under  the  APA. 

Regarding  workloads,  this  legislation  creates  a  system  that  will 
keep  all  judges  fully  employed.  The  statement  from  the  Chair  of 
FERC  shows  that  in  fiscal  year  1995,  they  had  a  workload  of  180 
cases  for  19  judges.  They  had  a  total  of  191  days  of  hearings,  and 
they  issued  17  decisions.  This  comes  to  about  10  cases  per  judge 
and  about  10  hearing  days  per  judge.  This  is  not  an  impressive 
workload. 

I  also  understand  that  many  other  agencies  have  judges  issuing 
between  10  to  20  cases  per  year.  This  legislation  corrects  this  prob- 
lem by  the  cross-training  and  cross-utilization  of  judges. 

In  1979  Congress  changed  the  title  of  administrative  law  judges 
from  hearing  examiners  to  that  of  administrative  law  judges.  We 
now  conduct  small  trials,  hear  evidence,  make  credibility  findings, 
and  issue  decisions  that  become  the  final  decision  of  the  Secretary 
or  Commissioner  if  they  are  not  appealed.  These  decisions,  in  fact, 
find  their  way  into  the  courts  and  up  to  the  U.S.  Supreme  Court 
on  occasion. 

Regarding  the  independence  of  judges,  I  offer  into  evidence  a  let- 
ter from  the  Chief  Judge  of  the  Philadelphia  region  where  he,  in 
fact,  requested  a  judge  to  reconsider  his  decision.  The  FTC  rep- 
resentative states  that  this  legislation  is  not  required  to  ensure 
ALJ  impartiality.  Yet  there  are  letters  in  evidence  in  this  record 
from  the  AMA,  which  is  a  major  litigator  before  that  same  agency, 
which  supports  this  bill  because  it  will  provide  equitable  decisions 
and  public  confidence.  The  agencies  rely  on  the  pillar  of  legal  spe- 
cialization, but  they  also  assert  that  they  lend  judges  to  other  agen- 
cies. This,  in  fact,  supports  the  basic  premise  of  this  bill. 

SSA,  on  the  other  hand,  claims  that  the  bill  will  disrupt  their  re- 
design process.  This  is  not  correct.  There  is  nothing  in  this  bill  that 
interferes  with  that  process. 

There  has  been  discussion  regarding  the  assignment  of  cases  to 
judges.  This  should  not  be  a  problem.  The  law,  the  APA  specifically 
provides,  at  this  very  minute,  that  the  assignment  of  judges  to 
cases  shall  be  by  rotation  and  all  agencies  should  be  following  this 
law. 

The  long-range  plan  of  the  Federal  courts  issued  by  the  Judicial 
Conference  of  the  United  States  in  December  1995,  recommended 
that  the  agencies  broaden  and  strengthen  the  administrative  hear- 
ing and  review  process.  This  demonstrates  that  the  current  system 
needs  improvement,  and  the  enactment  of  this  legislation  goes  a 
long  way  toward  meeting  the  goal  of  this  very  august  g^oup. 

In  closing,  Mr.  Chairman,  the  memberships  of  all  major  adminis- 
trative law  judge  associations,  including  the  American  Bar  Associa- 
tion, support  this  bill. 

I  offer  into  evidence  at  this  time,  the  letter  which  I  referred  to 
from  the  Chief  Judge  of  the  Philadelphia  region,  together  with  two 
congressional  statements  from  Members  of  Congress  which  also  ex- 
press some  concern  with  the  administrative  process,  and  also  a  re- 
port by  the  Congressional  Research  Service  which  develops  this 
workload  issue. 
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Mr.  Gekas.  Without  objection,  those  statements  will  be  admitted 
to  the  record. 
Judge  Bernoski.  Thank  you,  sir. 
[The  prepared  statement  of  Judge  Bernoski  follows:] 

Prepared  Statement  of  Hon.  Ron  G.  Bernoski,  Administrative  Law  Judge, 
Social  Security  Administration 

I  INTRODUCTION 

Mr.  Chairman: 

My  name  is  Ronald  G.  Bernoski.  I  am  an  administrative  law  judge  assigned  to  the  Office 
of  Hearings  and  Appeals  for  the  Social  Security'  Administration,  in  Milwaukee.  Wisconsin. 

I  appear  before  you  as  an  individual  and  not  as  a  representative  or  agent  of  the  Social 
Security  Administration. 

I  strongly  favor  the  enaament  of  H.R.  1802.  This  legislation  is  the  first  significant  step 
forward  in  administrative  law  since  the  adoption  of  the  Administrative  Procedure  Act. 
The  enaament  of  this  bill  is  the  next  logical  step  in  the  progression  toward  an  unfenered 
administrative  law  judiciar\-.  Administrative  law  judges  are  currently  housed  and  managed 
by  the  agencies  for  whom  they  are  to  give  independent  decisions.  This  means 
administrative  law  judges  are  confironted  with  the  difficult  situation  of  being  subject  to 
agency  administrative  control  while  at  the  same  time  being  independent  adjudicators    This 
situation  has  caused  some  skepticism  about  the  independence  of  administrative  law  judge 
decisions.  The  realities  of  the  shuation  indicate  that  the  key  to  public  satisfaction  and 
confidence  in  the  administrative  law  system  depends  upon  the  independence  of  the  judge. 
The  creation  of  a  separate  corps  of  administrative  law  judges,  not  housed  in  the  agenc>-, 
will  gain  the  respea  and  confidence  of  the  public  in  the  operation  of  the  administrative  law 
system  and  it  will  provide  the  type  of  adjudication  process  the  public  expects  firom 
government  decisionmakers. 

n         PURPOSE 

The  purpose  of  the  legislation  is  to  reorganize  the  Federal  administrative  judician'  and 
establish  a  separate  corps  of  administrative  law  judges  within  the  Executive  branch.  The 
bill  is  designed  to  streamline  and  consolidate  agency  missions  and  fimctions  with 
efficiency.  The  corps  will  be  under  the  executive  control  of  a  chief  judge.  Each  judge  will 
be  assigned  to  a  division  within  the  corps,  based  upon  specialization. 

The  legislation  creates  a  corps  of  administrative  law  judges  that  will  follow  Federal 
statutes  and  agenc\'  regulations,  but  who  will  be  insulated  fi-om  undue  influence  of  the 
agencv'  for  whom  they  render  decisions.  This  system  will  provide  the  feimess  and  due 
process  the  public  demands  from  government  decisionmakers  and  will  eliminate  any 
appearance  of  bias  that  may  exist  when  a  judge  is  deciding  cases  for  an  agency  employer. 
Past  historv-  shows  the  danger  of  an  agency  establishing  a  program  to  monitor  and  control 
administrative  law  judge  decisions.  A  clear  example  of  an  obtrusive  plan  of  this  type  is  the 
Bellmon  Review  Program  developed  by  the  Social  Security  Administration  in  the  I980's. 
This  plan  mandated  a  review  of  the  decisions  of  any  judge  who  had  an  allowance  rate 
(awarded  benefits)  of  70  per  cent  or  greater.  This  program  was  reviewed  by  a  Federal 
district  court  in  the  case  r>f  Asj^nciation  nf  AdminisrraTive  Law  .Tudfes  Tnc  v  Heckler, 
620  F.  Supp.  1 123  (1984),  where  the  court  found  that  the  Social  Security  Administration 
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had  implemented  the  Bellmon  Review  program  in  a  manner  that  placed  an  unjustifiable 
preoccupation  on  allowance  rates  to  the  extent  that  the  judges  could  reasonably  feel 
pressure  to  issue  fewer  allowance  decisions  in  the  name  of  accuracy. 

This  legislation  provides  assurance  tliat  the  adnMnistrative  law  judge  will  be  permitted  to 
fimction  within  a  system  that  protects  against  improper  influence  in  the  decision  making 
process.  It  creates  an  administrative  forum  with  an  "impartial  decisionmaker"  as  provided 
in  the  basic  standard  of  due  process  promulgated  by  the  U.S.  Supreme  Court  in  the  case  of 
Gnldhergv  Kelly.  397  US  254,  25  L  Ed  2d  287,  90  S  Ct  101 1  (1970).  The  independent 
decisionmaker  is  the  cornerstone  of  the  American  legal  system  and  is  the  essence  of 
democracy.  It  provides  a  shield  for  the  American  citizen  with  the  rtile  of  law  that  proteas 
against  the  abuses  of  government. 

ra        SAVINGS  BY  REORGANIZATION  AND  CONSOLIDATIONS  OF 
FUNCTIONS 

The  reorganization  of  the  Federal  administrative  judiciary  will  promote  less  expensive  and 
more  eflBcient  government.  The  Congressional  Budget  Oflfice  (CBO)  has  prepared  a 
report  which  estimates  the  legislation  can  save  as  much  as  S22  million  per  year  in  as  few  as 
five  years.  Additionally,  CBO  estimates  only  a  small  start-up  cost  in  the  first  year.  The 
CBO  estimates  that  a  centralized  corps  could  result  in  savings  by  allowing  the  corps  to 
more  efficiently  manage  fluctuating  caseloads.  This  economy  will  result  fi-om  the  cross- 
training  of  judges,  which  will  in  turn  pennit  the  use  of  judicial  services  across  agenc}'  lines, 
consistent  with  workload  demands.    The  reorganization  will  achieve  savings  by 
centralized  control  of  case  dockets,  better  use  of  current  information  technology-,  joint  use 
of  law  libraries  and  other  equipment,  more  efficient  use  of  remote  hearing  fecilities,  and 
reduced  travel  and  related  costs.  These  monetary  savings  are  specifically  ensured  by  a 
provision  in  the  bill  which  requires  the  agencies  to  reduce  their  budgets  to  reflect  their 
decreased  costs  resulting  fi-om  the  removal  of  the  administrative  law  judge  function  fi-om 
their  organizations.  The  Director  of  the  Office  of  Management  and  Budget  will  monitor 
the  transition  and  report  to  the  Congress  on  the  transfer  of  fimds  and  costs  savings. 
Further  savings  are  achieved  by  capping  appropriations  through  fiscal  year  2000  at  the 
1995  level  for  the  total  amount  expended  by  all  sigencies  on  all  fimctions  transferred  by  the 
legislation. 

IV        SPECIALIZATION 

The  legislation  enhances  legal  specialization  forjudges.  It  provides  for  eight  divisions 
within  the  corps  with  the  assignment  of  each  judge  to  a  division  based  upon  legal 
specialization.  The  chief  judge  will  be  responsible  for  developing  programs  and  practices, 
in  coordination  with  the  agencies  using  administrative  law  judges,  which  foster  economy 
and  efficiency  in  processing  cases,  including  the  training  of  judges  in  more  than  one 
subject  area.  The  Council  of  the  Corps  has  responsibility  for  making  suitable 
arrangements  for  continuing  judicial  education  and  training  in  order  to  maintain  and 
enhance  the  level  of  expertise  within  the  divisions.  This  legislation  fixes  the  responsibility' 
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for  continuing  legal  education  and  specialization  training  with  the  Council  which  is  a 
considerable  improvement  over  the  existing  situation  where  this  need  has  been  generally 
neglected 

V  ESTABUSHMENT  OF  JUDICIAL  ACCOUNTABILITY 

The  legislation  creates  an  environment  which  proteas  the  judge  from  undue  agency 
influence  in  their  judicial  decisionmaking  and  at  the  same  time  requires  judicial 
accountability.  This  bill  provides  for  a  Complaints  Resolution  Board  that  shall  be 
established  within  the  Corps  to  consider  complaints  concerning  judicial  miscondua  and  to 
make  recommendations  regarding  their  resolution.  A  panel  of  legal  professionals  will 
inquire  into  the  complaint  and  will  render  an  advisorv-  repon  to  the  Council    The  Council 
will  have  the  responsibiIit>'  to  adopt  a  code  of  judicial  condua    that  will  be  enforced  by 
the  Complaints  Resolution  Board    The  membership  of  the  Complaints  Resolution  Board 
is  balanced  between  judges  and  public  members  selected  from  a  list  provided  by  the 
American  Bar  Association.  The  process  is  designed  to  protea  the  public  and  develop  a 
system  to  handle  allegations  of  judicial  miscondua    It  will  eliminate  any  perception  of  an 
unregulated  system  and  will  provide  a  basis  for  public  confidence  in  the  integrity  of  the 
administrative  law  process. 

VI  CONCERNS  OF  AGENCIES  AND  DEPARTMENT  OF  JUSTICE 

In  response  to  concerns  expressed  by  the  Executive  branch,  particularly  the  Department  of 
Justice,  the  bill  specifically  provides  that  the  creation  of  the  separate  administrative  law 
judge  corps  wiU.  eflfea  no  change  in  the  agency  rulemaking,  interpretative  or  policvmaking 
authority  in  carrying  out  statutory  responsibilities  vested  in  the  agenc>-.  The  agency- 
retains  fiill  authority  to  review  and  change  administrative  law  decisions.  The  Corps  has  no 
policymaking  authority  for  the  agency. 

Vn      LABOR  AGREEMENTS  HONORED 

This  bill  protects  the  rights  and  interests  of  all  effeaed  employees   All  support  personnel 
are  transferred  to  the  Corps  without  reduction  in  pay  or  classification.  All  collective 
bargaining  agreements  will  continue  as  well  as  the  recognition  of  existing  labor 
organizations.  Staff  members  may  not  be  involuntarily  reassigned  to  a  new  permanent 
duty  station  if  such  station  is  beyond  the  commuting  area  of  their  permanent  duty  station 
on  the  date  of  the  operation  of  the  Corps. 

vn      STATES  RAVE  ADOPTED  CORPS  OF  ADMINISTRATIVE  JUDGES 

The  establishment  of  a  separate  Corps  of  administrative  law  judges  is  not  a  unique 
concept    This  type  of  legislation  has  been  successfully  implemented  in  a  number  of  states. 
These  states  have  been  leaders  in  streamlining  their  administrative  process  to  meet  the 
changing  needs  of  the  American  public  and  the  current  legislation  builds  upon  this 
successful  experience. 
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EX        CONCLUSION 


This  legiflation  reorganizes  the  Federal  administrative  judiciary'  into  an  efiScient  svstem 
which  allows  the  skills,  expertise  and  avjiilabiliry  of  administrative  law  judges  to  be  utilized 
across  agencv-  lines.  It  promotes  the  use  of  new  information  technologies  and  economies 
of  scale,  and  will  create  the  administrative  forum  required  by  the  challenges  of  the  twenty- 
first  centurv. 
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DATE: 
JIORANDOM  TO: 

FROM: 

SUBJECT : 


APR  23  1993 


SOCIAL  SECURITY  ADMINISTRATION 
Office  of  Hearings  and  Appeals 


EXHIBIT  A 


Judge 

Pittsburgh  Hearing  Office 

Regional  Chief  Administrative  Law  Judge 
OHA  -  Region  III  -  Philadelphia,  PA 

Request  to  Consider  Reopening  SSI  Decision — 
SSN:   ^BlHBHi^fe-ACTION 


The  Regional  Office  has  established  a  procedure,  in  cooperation 
with  the  SSI  Program  Section,  Office  of  the  Regional  Commissioner, 
for  the  informal  resolution  of  simple  issues  which  affect  ALJ 
decisions.   Under  this  procedure,  the  Regional  Commissioner  has 
called  our  attention  to  a  decision  you  issued  on  January  28,  1993, 
which  I  believe  merits  a  second  look. 

On  June  6,  1991,  the  claimant  filed  an  application  for 
supplemental  security  income.   The  SSI  claim  was  given  a  protective 
filing  date  of  May  27,  1991.   The  claim  was  denied  both  initially 
and  upon  reconsideration  on  September  6,  1991  and  January  27,  1992, 
respectively.   A  request  for  hearing  was  filed  March  1,  1992. 

u  adjudicated  the  case  and  found  the  claimant  disabled  effective 
-th  the  date  the  claimant  protectively  filed  the  application. 
Your  analysis  is  a  model  for  deciding  childhood  disability  cases. 
The  discussion  of  medical  evidence,  as  it  applies  to  the  various 
domains,  is  clear  and  concise.   We  believe  it  conclusively  shows 
that  the  child  is  not  disabled. 

Your  analysis  of  the  evidence,  as  it  pertains  to  the  domains  of  the 
Individualized  Functional  Assessment,  found  that  the  only  area 
where  there  was  limitation  was  that  of  chronic  care.   We  note  that 
this  restriction  pertains  to  an  interference  with  school  activity 
and,  since  the  child  does  not  attend  day  care  or  school,  this 
restriction  would  not  apply. 
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However  in  reaching  jour  decision,  you  determined  that  the 
claimant's  prognosis  is  bleak  and  at  best  uncertain.   You 
determined  that  extensive  and  costly  medical  treatment  is  necessary 
and  the  denial  of  this  application  deprives  the  child  of  treatment 
which  might  prolong  his  life.   You. also  determined  that  it  is 
probable  that  the  child  would  never  be  able  to  work  and,  therefore, 
must  be  found  disabled  (Page  9,  Para.  3).   It  seems  that  you  were 
moved  by  the  ex-oarte  remarks  of  the  medical  expert  after  the 
hearing  was  concluded. 

As  you  know,  the  definition  of  disability  for  children  states  that 
a  child  is  considered  to  be  disabled  if  he/she  suffers  from  "any 
impairment  or  combination  of  impairments  that  is  comparable 
severity  to  an  impairment  or  combination  of  impairments  that  would 
disable  an  adult  and  which  meets  the  duration  requirements . "   A 
child's  impairment  should  substantially  reduce  his  or  her  ability 
to  grow,  develop  or  mature  in  an  age-appropriate  manner. 

From  your  decision,  it  appears  that  this  case  does  not  meet  the 
definition.   The  evidence  of  record  from  the  treating  source 
indicates  that,  despite  his  problems,  the  child  is  developing  and 
maturing  in  an  age-appropriate  manner  (Exhibits  12-13,  15,  19,  and 
21-22) .   Rather,  it  seems  that  you  found  the  child  disabled  based 
on  an  understandably  human  reaction  to  his  medical  condition, 
especially  his  prognosis. 

Unfortunately,  the  Social  Security  Act  does  not  provide  payment  of 
disability  benefits  solely  to  defray  medical  costs.   In  the  instant 
case,  the  child  has  medical  coverage  through  eligibility  for 
Medicaid.   That  knowledge  should  help  relieve  your  personal  concern 
for  his  situation. 

We  understand  that  payment  has  not  been  initiated  pending  your 
review  of  the  case.   Please  consider  reopening  and  revising  your 
decision  to  reflect  proper  consideration  of  the  evidence,  using  the 
guidelines  in  20  CFR  416.924c.   We  attach  the  SSI  file  for  this 
purpose. 

If  you  are  not  able  to  grant  this  request;  please  contact  me 
immediately  so  we  can  discuss  your  concernis .   If  you  have  any 
questions  or  comments  about  this  request,  please  call  Dan  Shoemaker 
on  215-596-6975. 


Up^'.     Eugene  F.  Wisniewski    [/ 


Attachment 

cc:   ORC,  SSI  Section 
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Date: 


(viemordiiuuni 


April  30,  1993 


ALJ 


Subject:   Appeal  of 
SSN: 


To:      Eugene  F.  WisniewsSd./ 

Regional  Chief  Adtadnistxative  Law  Judge 


This  is  with  regard  to  a  memorandum  dated  April  23/  1993,  apparently 
prepared  and  signed  by  a  staff  attorney,  Daniel  W.  Shoemaker. 

I  feel  the  memorandum  is  inappropriate  and  that  no  response 
properly  should  be  made  to  it. 

In  the  event  it  is  felt  that  this  matter  needs  to  be  reviewed, 
I  respectfully  sx^ggest  it  be  brought  to  the  attention  of  the 
Appecds  Council. 

The  file  is  returned  herewith. 


Aoninistrative  Law  Judge 


t«M«U(WtM    II    ■■■■ 

iWUtoCMMO*^'*^  ****** 
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).  J^ttust  of  ^REpreaentfltibj^ 
(Camminee  on  ^tiouxtti 
3ttiu(1)ington.  BC  2031S 


July  20.  1993 


otOAoa  MiiuK.  cMif oiim* 


MMOCUKnMI 


The  Honorable  Bruce  BatobiR 

Secreiao' 

1849  C  St.,  NW 

U.S.  Depanment  of  the  Interior 

Washington.  OC  20240 

Dear  Mr.  Secretary: 

Last  Auguit  24th  I  wrote  to  you  conceminc  my  dismay  at  the  Cepanment'i  apparent  flagrant 
disregard  for  a  grandfather  clause  which  former  Chaimun  Udall  and  I  added  to  the  Onshore 
Oil  and  Gas  Lease  Reform  Act  of  1987.   The  amendment  wu  intended  to  protect  the  lease 
offers  of  some  one  hundred  r.oncompeiitive  leases  in  process  at  the  time  the  Act  terminated 
the  ncncoropetitive  lease  program.   To  the  best  of  my  knowleilge,  in  spite  of  the  Udall- 
Youni;  Amendment,  none  of  the  leases  were  granted.   Given  the  historic  rate  of  issuoncca  for 
such  Icuca  wiu  in  excess  of  9i%  of  all  the  lease  offers,  I  find  it  impossible  to  believe  that 
all  of  (he  Udall-Young  lease  offers  were  legitimately  denied  on  the  basis  of  sound  geologic 
evidencs. 

You  passed  my  letter  along  to  Assistant  Secretary  Armstrong  who  responded  several  months 
later  with  a  letter  that  quite  frankly  leaves  me  even  more  disturbed  than  when  I  initially 
wrote  to  you.    Secretary  Armstrong  alleges  that  in  excess  of  3,000  Udall-Young  leases  issued 
and  630  remain  pending.  This  is  as  nonsensical  as  the  Amendment  only  grandfathered  some 
one  hundred  cases,  and  1  am  advised  that  neither  the  Justice  Depanment  nor  the  American 
Associauon  of  Petroleum  Geologists  Icnows  of  a  single  pending  case. 

I  do  not  lightly  amend  statutes  to  include  grandfather  clauses.   If  a  reasoned  explanation  for 
the  denial  of  iJl  of  the  Udall- Young  leases  is  not  forthcoming  the  Committee  may  be 
compelled  to  conduct  an  investigation  of  this  matter  and  remedial  legislation  will  be 
introduced. 
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I  am  panicultrly  concemed  about  what  the  Justice  Department  considers  the  la^t  of  the  so 
called  Known  Geologic  Suuctures  cases,  a  Udall-Younu  grandfaiher&d  lease  ofler  by  Mr. 
Steven  Bubala.   Congress  has  already  passed  one  private  relief  bill  allowing  the  Bubala  lease 
to  issue. 

Secretary  Armstrong  wrote  in  bis  letter  that  the  Depanment  rejected  Mr.  Bubala's  leasee 
offer  because  the  Port  Hueneme  property  was  located  adjacent  to  an  existing  KGS.    First, 
Pon  lluencmc  is  proximate,  but  not  adjacent  to  the  Oxnaxd  Field.    Second  and  most 
importantly,  based  upon  historic  drilling  and  the  accompanying  geologic  data.  Pon  Kueneme 
h&s  always  been  located  well  outside  the  bounds  of  the  Oxnard  KGS.    In  order  to  deny  Mr. 
Bubala's  lease  offer,  the  Depanment  expanded  the  western  edge  of  the  Oxnard  KOS  several 
miles  and  across  some  45  dry  holes.  This  is  not  the  kind  of  impanial,  scientific  practice 
Congress  anticipated  the  Depanmem  would  utilize  when  it  enaaed  the  Udall-Young 
Amendment. 

Further,  the  Interior  Department  could  not  have  perpetuated  this  conduct  if  the  geologic 
detenninaiioiis  had  been  reviewed  by  impartial  administrative  law  judges  rather  than  the 
IBLA  as  presently  constimted-  employees  of  the  Depanment  of  Imerior.   If  you  believe  this 
son  of  practice  will  long  be  tolerated,  you  might  warn  to  look;  at  Mr.  Gekas'  bill  establishing 
an  Independent  Administrative  Law  Judge  Corps.   A  nearly  identical  bill  passed  the  Senate 
by  unanimous  consent  last  Congress. 

The  Uubala  tnattcr  is  in  the  hands  of  a  Federal  Appellate  Mediator  and  th:it  is  where  It  should 
be  resolved.   I  understand  from  the  Mediator,  who  met  with  the  Committee  staff,  that  Mr. 
Bubala  is  prepared  to  work  out  a  reasonable  setilcmem  with  the  Deportment  --  de  novo 
review  by  an  administrative  law  judge  based  upon  best  available  geologic  evidence  or 
alternatively,  a   negotiated  bonus  and  htcreased  royalt}'  package.   Given  Mr.  Bubala's  offer, 
it  is  not  he  who  was  been  recalcitrant  in  the  almost  oik  year  of  mediation  which  has  taken 
place. 


for  your  prompt  attention  to  these  concerns. 


Chaiiman, 
Conunittee  on 


AUSVIN  J    MURPHY 


IDUCoTiOM  UO  IXO* 
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CongrEBB  of  the  Bnitcd  StateB 

hmat  of  HtprtxtncadtitB 
uio  'Ragbnm  Soildlng 
IDuhtngron,  BC  :o)n 


(3021  226-4666 

IM  >• 


Septenbar  28,  1990 

Honorable  Manuel  Lujan,  Jr. , 

Secretary 

U.  S.  Department  of  the  Interior 

MS  5100-A,  MS  6217-MIB 

1849  c  Street,  N.w. 

Washington,  D.C.   20240 

Dear  Secretary  Lujan: 

We  are  writing  to  express  ser;cus  concern  regarding  recent 
inanagement  decisions  at  the  Department  of  the  Interior  which 
jeopardize  the  independence  of  Administrative  Law  Judges.  This 
situation  conveys  an  inpression  to  the  public  and  other  interested 
parties  that  adjudications  at  the  Interior  Department  are  subject 
to  undue  political  pressure.  The  problem  has  apparently  been 
exacerbated  to  the  point  that  nine  of  the  Department's 
Administrative  Law  Judges  have  taVe-  the  extraordinary  step  of 
petitioning  Congress  for  protection.  Since  adjudications  at  the 
Department  are  authorized  by  Congressional  mandate  requiring  that 
judges  be  appointed  pursuant  to  Office  of  Personnel  Management 
(0PM)  regulations  which  insure  their  impartiality  and  independence 
as  required  by  the  Federal  Administrative  Procedure  Act  (APA) ,  the 
Department's  step-child  attitude  toward  Administrative  Law  Judges 
is  clearly  unacceptable. 

The  likely  root  of  this  probler  is  the  fact  that  some  months 
ago  the  Department's  Assistant  Secretary  for  Policy  Management  and 
Budget  was  allowed  to  organizationally  subsume  the  Office  of 
Hearing  and  Appeals  as  well  as  the  Office  of  the  Inspector  General. 
(See  Attachment  1)  It  appears  that  from  the  moment  that  act  was 
t.-iken,  there  have  been  allegations  of  political  interference 
including  the  removal  of  the  Office  of  Hearings  and  Appeals  (OKA) 
Director.  We  are  particularly  disturbed  that  you  have  allowed  the 
Office  of  the  Inspector  General  to  be  transferred  from  your  office 
into  a  position  where  bureaucratic  or  political  interference  may 
influence  the  activities  of  that  office.  The  lack  of 
accountability  attendant  to  this  related  situation  has  the 
potential  for  devastating  consequences.  Removal  of  the 
Administrative  Law  Judges  from  your  direct  supervision  and  the 
resulting  loss  of  their  independence  speaks  for  itself. 
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with  respect  to  the  iaproper  treatment  of  judges  there  are 
several  specific  problen  areas  that  need  to  be  brought  to  your 
attention.  First,  the  Acting  Director  of  OHA,  James  L.  Byrnes,  has 
announced  the  decision  to  eliminate  all  five  attorney  advisor 
positions  within  the  Administrative  Lav  Judges  division.  This 
action  will  have  an  impact  upon  all  adjudications  including  the 
possibility  that  administrative  appeals  under  the  Surface  Mining 
Program  will  be  brought  to  a  halt.  Judges  will  now  have  to 
restrict  themselves  to  tnrlting  decisions  for  the  next  few  months 
rather  than  also  hearing  cases  as  they  were  hired  to  do.  (See 
Attachment  2)  At  the  same  time  Hr.  Byrnes,  who  is  an 
administrative  judge  on  the  OHA  Board  of  Land  Appeals,  retained  all 
sixteen  of  the  Board  of  Land  Appeals  attorney  advisors  for  the 
Board's  twelve  judges.  The  fact  that  the  attorney  advisor 
positions  in  the  Administrative  Law  Judge  division  were  temporary 
two  year  appointments  does  not  ameliorate  the  debilitating  effect 
of  denying  these  judges  the  necessary  resources  to  do  their  work, 
nor  answer  the  question  of  why  the  Land  Appeals  Board  members  who 
are  subject  to  performance  evaluations  are  allowed  permanent  staff 
and  the  Administrative  Law  Judges  who  are  not  rated  have  only  been 
allowed  temporary  staff.  In  addition,  the  Chief  Administrative  Law 
Judge,  has  been  left  without  a  secretary  for  six  months. 

Given  the  limited  resources  in  these  times  of  budget 
constraints,  is  it  appropriate  to  put  a  member  of  the  Department's 
appellate  board  who  is  subject  to  political  influence  in  charge  of 
the  budgetary  resources  of  the  Congress jonally  mandated  independent 
Administrative  Law  Judges  where  they  are  both  competing  for  the 
same  limited  resources? 

Second,  in  light  of  the  fact  that  Mr.  Byrnes  was  found  to  have 
threatened  to  fire  all  of  the  Administrative  Law  Judges  in  the 
Indian  Probate  Section  if  they  ever  obtained  APA  status,  is  it 
appropriate  to  have  these  judges  under  his  control?  Indeed,  since 
the  Chief  Administrative  Law  Judge  testified  against  Mr.  Byrnes  at 
a  grievance  hearing  on  this  matter,  is  it  appropriate  to  have  Mr. 
Byrnes  in  the  position  of  Acting  Director  of  OHA?  (See  Attachment 
1)  As  a  result  of  the  findings  in  that  case  that  the  Department 
had  harassed  and  violated  the  rights  of  these  employees.  Congress 
passed  a  law  protecting  these  judges  by  giving  them  APA  protection. 
This  statute  (Public  Law  101-301 ,  104  Stat.  206,  Sec.  12(a) (b))  was 
signed  by  the  President  on  Hay  25,  1990.  We  understand  that  the 
Department  has  still  not  converted  the  Indian  Probate  Judges  to  APA 
status  as  required  by  lav.  The  Department's  deliberate  disregard 
for  the  law  in  this  matter  subjects  every  decision  issued  by  these 
eight  judges  to  valid  judicial  challenge. 

We  would  like  to  think  that  the  failure  to  properly  appoint 
the  Indian  Probate  Judges  by  transmitting  the  reqfuired  personnel 
forms  to  the  Office  of  Personnel  Management  was  an  oversight  but 
available  evidence  indicates  otherwise.  We  are  informed  that  after 
extensive  consultation  with  OPM,  the  Department's  Chief 
Administrative  Law  Judge  and  then  Director  Cates  prepared  the 
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necessary  paperwork  to  properly  appoint  the  Indian  Probat*  Judges 
as  required  by  law,  auth jriring  a  GS-16  salary  level  to  Bake  than 
equivalent  to  the  other  Administrative  Law  Judges  that  preside  over 
non  Indian  cases.  We  have  learned  that  Departaental  managaBent 
personnel  improperly  altered  these  personnel  forms,  reducing  the 
salary  grades  approved  by  Director  Gates  and  the  Chief  Judge  and 
wrote  in  a  lower  grade  (GS-15)  without  the  Icnowladge  or  concurrence 
of  the  appointing  agency  officials,  Director  Gates  or  the  Chief 
Judge.  Moreover,  when  the  personnel  papers  were  transmitted,  two 
different  and  incompatible  3o^  descriptions  were  included.  Because 
of  that  discrepancy,  0PM  was  unable  to  process  the  forms  required 
to  carry  out  the  Congressional  mandate.  Moreover,  the  agency 
failed  to  justify  in  any  reasonable  manner  why  0PM  should  not 
follow  its  regulations  which  require  that  Administrative  Law  Judges 
be  graded  at  the  GS-16  level.  (See  Attachment  ±)  Four  months  have 
passed  and  no  action  has  been  taken.  Literally  hundreds  of 
decisions  have  a  serious  cloud  hanging  over  them  yet  the  Department 
continues  to  delay. 

Another  matter  that  warrants  your  personal  attention  is  the 
handling  of  cases  once  they  are  assigned  to  an  individual  judge. 
The  Administrative  Procedure  Act  prohibits  an  agency  from 
interfering  with  a  case  once  it  is  assigned  to  a  judge.  We  are 
informed  that  your  Principal  Deputy  Assistant  Secretary-PMB,  Hr.  Ed 
Kay  canceled  a  hearing  itinerary  for  other  than  budgetary 
considerations  and  then  instructed  the  Director  of  OHA  to  reassign 
the  cases  to  another  judge.  Such  an  act  would  be  an  egregious 
violation  of  the  Administrative  Procedure  Act. 

Any  of  these  matters  individually  would  indicate  the  need  to 
review  the  operation  of  the  various  adjudicative  offices  at  the 
Department.  When  one  considers  the  nature  and  volume  of  the 
complaints  about  questionable  agency  actions  outlined  in  this 
letter,  a  complete  investigation  of  the  organizational  structure, 
decisional  independence  and  partisan  neutrality  of  adjudications  at 
the  Department  of  the  Interior  is  in  order. 

Thank  you  for  your  personal  attention  to  this  serious  matter. 
W©  await  your  prompt  response.  In  the  interim,  we  trust  you  will 
take  what  ever  measures  arc  necessary  to  insure  that  no  retaliatory 
action  is  taken  against  the  Administrative  Law  Judges  for  bringing 
this  situation  to  our  attention.  This  would  include  demotions  or 
Reductions  In  Force  (RIF's)  of  any  Administrative  Law  Judge  for 
"budgetary"  or  other  reasons  without  consultation  and  concurrence 
with  those  of  us  who  are  concerned  enough  about  the  Department's 
reputation  to  bring  this  matter  to  your  attention. 

r^^    N.  Very  truly  yours, 

in  Hatch,  USS  Austin  J.  MutphyTTTC-'^ — .y/ 


Orr 
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irney   Fr4nk,    t 


George  Miller,   MC  'John  McCain,    US6 


Edward 


Marked    MC     « 
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Mr.  Gekas.  Now  we  recognize  Judge  Davidson. 

STATEMENT  OF  HON.  DAVID  S.  DAVIDSON,  CHIEF  ADMINIS- 
TRATIVE LAW  JUDGE,  NATIONAL  LABOR  RELATIONS  BOARD 

Judge  Davidson,  Thank  you,  Mr.  Chairman.  I  appreciate  the  op- 
portunity to  appear  here  this  morning  and  to  give  you  my  view  of — 
I  just  had  an  interpretation  problem  already:  forward  to  me  meant 
toward  me,  not  toward  you,  I'm  sorry  [referring  to  the  microphone]. 

I  do  not  wish  to  repeat  many  of  the  arguments  that  have  alreadv 
been  made  this  morning  and  at  other  times  with  respect  to  this  bill 
and  the  reasons  for  my  opposition  to  it.  I  generally  would  associate 
myself  with  the  views  of  those  on  the  previous  panel  and  with 
views  which  have  been  expressed  in  the  past  to  this  committee  and 
to  the  Senate  Judiciary  Committee  when  it  has  considered  similar 
legislation.  And  I  would  particularly  refer  to  the  minority  views  ex- 
pressed in  three  Senate  committee  reports  with  which  I  would  as- 
sociate myself. 

I  would  also  call  the  committee's  attention  to  the  report  of  the 
Administrative  Conference  of  the  United  States.  It  appointed  a  dis- 
tinguished committee  which  in  1992,  at  the  request  of  the  Office 
of  Personnel  Management,  did  a  very  thorough  study  of  adminis- 
trative law  judges.  The  Federal  Administrative  Judiciary,"  it  is  en- 
titled. And  at  pages  171-174,  in  particular,  it  discussed  various 
proposals  for  corps  legislation  and  came  to  the  conclusion  that  it 
was  not  recommended  at  this  time.  Later  in  December,  the  Admin- 
istrative Conference  of  the  United  States  adopted  the  report  with 
some  modifications  it  adopted  this  particular  recommendation 
which  was  in  a  report.  I  would  like  to  offer  a  copy  of  pages  171- 
174  into  the  record  at  this  time. 

Mr.  Gekas.  Without  objection,  it  will  be  so  admitted. 
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[The  information  follows:] 


Administrative 
Confereiice 
of  the 
United  States 

The  Federal  Administrative  Judiciary 


Paul  Verkuil,  Daniel  Gifford,  Charles  Koch,  and 

Richard  Pierce,  Conference  Consultants  and  Jeffrey 

Lubbers,  Research  Director 


August  1992 


This  draft  report  to  the  Plenary  Session  of  the  Administrative  Conference  was  prepared  under  an 
interagency  agreement  with  the  Office  of  Personnel  Managment.  It  is  a  partially  revised  version  of  the 
widely-circulated  May  1992  draft  report.  The  views  expressed  are  those  of  the  authors  and  at  this  time 
do  not  necessarily  reflect  the  views  of  the  members  of  the  Conference  or  the  Committee  on  Adjudication 
except  where  formal  recommendations  of  the  ConfererKe  are  cited. 
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The  Federal  Administrative  Judiciary  l''^ 

attributable  to  lack  of  policy  coordination,  a  high  level  of  institutional  conflict,  frequent  litigation 
between  the  two  agencies,  turf  battles,  and  ambiguity  with  respect  to  the  authority  and  responsibilities 
of  the  two  agencies.'"  The  administration  of  the  occupational  safety  and  health  program  has  been 
the  subject  of  critical  commentary  by  the  Conference  as  well.'**  Adoption  of  the  split-enforcement 
model  was  considered  a  contributing  foctor  in  this  poor  performance. 

3.  The  Corps  Proposal 

Some  critics  of  the  federal  agency  adjudicatory  system  have  proposed  a  major  structural  change 
in  which  all  AUs  are  employed  by  a  single  entity,  the  AU  Corps. '^  Such  a  restructuring  would 
have  the  potential  advantage  of  fiirther  increasing  ALIs'  indqxnidence.  To  the  extent  that  even 
stamtorily  iodq)endent  ALIs  develop  some  degree  of  dependence  on  the  agency  at  which  they 
preside,  or  some  identification  with  the  interests  of  that  agency,  this  structural  removal  of  ALIs  from 
the  agency  could  reduce  the  potential  bias  or  public  perception  of  bias  in  agency  adjudicatory 
decisionmaking.  The  Corps  would  assign  ALIs  to  adjudications  at  different  agencies  based  on  its 
periodic  assessments  of  changing  relative  workloads.  The  Corps  would  be  divided  into  eight 
divisions  in  an  effort  to  retain  some  degree  of  expertise.  The  Corps  would  have  the  power  to 
establish  uniform  rules  of  procedure  applicable  to  all  agency  adjudications. 

Proposals  to  establish  an  independent,  centralized  administrative  adjudicatory  body  in  the  federal 
govenmient  have  been  made  every  year  for  over  half  a  century.  The  arguments  for  and  against  such 
a  radical  restructuring  of  the  administrative  process  have  changed  very  little  over  the  years.  The 
literature  on  the  subject  is  voluminous.""  The  choice  presented  is  between  continuation  of  the 
original  model  of  administrative  law  and  adoption  of  a  new  model  that  renders  administrative 
adjudication  virtually  indistinguishable  from  judicial  adjudication. 

Congress  originally  assigned  adjudication  of  some  types  of  disputes  to  Article  I  agencies  rather 
than  to  Article  III  courts  to  further  several  goals:  (1)  to  take  advantage  of  specialized  expertise;  (2) 
to  provide  a  less  formal  and  less  expensive  means  of  resolving  some  types  of  disputes;  (3)  to  attain  a 
higher  degree  of  interdecisional  consistency  in  adjudicating  disputes  that  arise  in  administering 
national  regulatory  and  benefit  programs;  and.  (4)  to  allow  agencies  to  control  the  policy  components 
of  administrative  adjudications.  By  adopting  the  Corps  proposal,  each  of  those  goals  would  be 
abandoned  in  favor  of  an  administrative  adjudication  system  designed  to  replicate  the  Article  m 
courts. 

Proponents  of  the  Corps  proposal  recognize  that  it  represents  a  rejection  of  the  traditional 
administrative  adjudication  model  in  favor  of  a  judicial  adjudication  model.  Thus,  for  instance,  they 
refer  to  the  recent  tendency  of  administrative  proceedings  to  'become  generally  more  formal.'""  as  a 


'^Ste  ACUS  Rcconnncndatioci  16-4,  The  Split  Enrorcemenl  Model  for  Afcocy  Adjudictlioo,*  1  CFR  I30S.I6-4  (1992).  S*€  alto 
Johnwo,  7)u  Sptii  Enforcrmeni  Modtl    OmelunoHs  fivm  OSHA  mid  MSHA.  39  ADMW.  L.  R£V.  3li  (I9S7). 

""Sfr  ACUS  Rcconuncnd«iioa<  (7-1,  'Pnoniy  Scain|  wid  MuMtcment  of  Ruktnikiaf  by  the  Occupiiiooal  Safely  tod  HuHh 
AdminuMiioa.'  I  CFR  I305.S7-I.  uid  S7-I0.  'RcfuUuoa  by  Ihc  Occupatiootl  Safely  end  Health  AdmiiuMnlKm.'  I  CFR  }305.87-IO; 
Shapiro  &  McGanly,  Kronenant  OSHA:  Rtgulaury  Alumaavti  md  Ltgitlaave  Rtjorm,  6  YaLE  J.  ON  RlE.  I  (I9S9). 

'"*Tbe  mod  raceni  bills  arc  S.  826  and  H.R.  3910  I02d  Coog.,  In  Scaa.  (1991).  S.  S26  bat  been  repotted  oui  by  Ihc  Scnau 
Judiciary  CommiUcc.  Tlic  Houtc  Judiciary  •ubcoininiaec  held  bcanofi  on  H.R.  3910  on  April  29,  1992. 

""Srr,  e.g.,  Hearinf  Before  the  Subcommioec  on  Adnuniatrativc  Law  and  Covcmmeiiul  rclalioni  of  the  Senate  Commiuee  on  Ihe 
Judiciary,  lOOlh  Caa(..  2d  Scaa.,  Serial  No.  57  (March  17,  1918);  Hcariaft  Before  Ihe  Subcommillce  on  Adminiiuauve  Practice  and 
Procedure  of  the  Scnau  Cofnmiace  on  Ihe  Judiciary  98ih  Coof.,  I«  Scaa.,  Serial  No.  J-98-4S  (June  23  and  September  20,  1983);  The 
Ceolral  Panel  Syaum  for  Adminiilrativc  Law  Jud(ct:  A  Survey  of  Seven  Suua  (M.  Rich  A.  W.  Bntcar  eda.  1983);  Nalhanaon,  The 
Adminiauativc  Court  Propoaal,  57  Va.  L.  Rev.  9%  (1971);  U.S.  Commiaaion  on  otjtnizaiion  of  the  Executive  Branch  of  Covcmmeol, 
Lcfal  Servicca  and  Procedure  84-88  (1955);  Caldwell,  A  Federal  Adminiauativc  Court,  84  U.  Pa.  L.  Rev.  966  (1936).  Reporta  of 
Special  Comminee  on  Adminiitralivc  Law.  61  A.B.A.  Rep.  218-27,  232-33,  720-94  (1936);  Repona  of  Special  Commiuee  on 
Adouniairauve  Law,  59  A.B.A.  Rep.  148-53,  539-64  (1934).  Stt  fcneraJly  K.  Davit,  Ticauae  on  Adnuniatrauve  Law  ||1:7-1:10  (2d  ed. 
1978). 

"*'5r(  Sioiaoae,  The  Fimcuon.  FlaibUity.  and  Futurt  of  Viuud  Siaut  Judga  o/Uu  £cecuavr  DeparVHtiu,  44  ADMIN.  L.  Rev.  159, 
173  (1992). 
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virtue  that  would  be  reinforced  and  extended  by  creation  of  an  ALI  Corps.  Esublishmeot  of  an  ALI 
Corps  undoubtedly  would  have  this  effiea.  The  uniform  rules  of  procedure  prescribed  by  the  Corps 
would  come  to  resemble  the  highly  formal  rules  that  govern  trials  in  Article  III  courts.  We  do  not 
view  that  as  a  virtue,  however,  because  it  would  abandon  the  traditional  goal  of  providing  a  less 
formal  and  less  expensive  means  of  resolving  specialized  classes  of  disputes  with  the  government. 
Over  time,  die  cost  of  administrative  adjudication  would  move  ever  closer  to  the  cost  of  judicial 
adjudication.  The  potential  for  increased  costs  attributable  to  adoption  of  the  formal,  judicial  model 
of  adjudication  is  enormous.  Use  of  the  judicial  model  of  adjudication  to  resolve  tort  disputes  creates 
a  situation  in  which  the  dispute  resolution  process  costs  approximately  S0%  of  the  total  amount  of 
money  awarded  as  conq)ensation."*'  By  contrast,  the  Social  Security  Administration  spends  only 
3.7%  of  its  budget  on  administrative  adjudication.*"  Some  of  this  enormous  difference  in  cost  is 
attributable  to  the  somewhat  diffierent  issues  to  be  resolved  in  tort  cases  versus  disability  cases,  but  a 
substantia]  proportion  of  the  difference  is  attributable  to  the  greater  procedural  and  evidentiary 
formality  of  judicial  adjudication. 

Proponents  of  the  ALJ  Corps  are  also  candid  in  their  rejection  of  the  value  of  specialized 
expertise  that  is  among  the  principle  justifications  for  assigning  adjudicatory  fiinaions  to  agencies 
rather  than  to  Article  m  judges.  In  the  words  of  one  proponent:  'It  is  true  that  judges. ..in  a 
particular  agency  acquire  an  experience  and  expertise  in  a  particular  field  and  are  better  able  to 
understand  the  issues  involved  and  make  an  intdligent  and  just  decision.  But  being  a  judge  who  is  a 
generalise.. te  outweighs  the  advantages  of  being  an  'expert*  in  a  particular  narrow  field  of  law.  A 
judge  is  a  'judge.'"'** 

Rejection  of  specialized  expertise  as  a  justification  for  administrative  adjudication  would  have 
major  implications.  Converting  all  ALIs  (and  potentially  non-ALI  adjudicators)  into  generalise 
judges  would  impose  major  costs  on  die  agency  adjudicatory  system  in  the  form  of  lost  expenise. 
ALIs  preside  in  more  than  100  different  types  of  adjudicatory  disputes  at  scores  of  different  agencies. 
Non-AU  adjudicators  preside  in  anodier  almost  100  different  types  of  adjudicatory  disputes  at  scores 
of  other  agencies.  Each  of  the  hundreds  of  regulatory  and  benefit  programs  in  which  AUs 
participate  is  different  and  each  b  extremely  complicated.  A  typical  regulatory  or  benefit  system  can 
be  understood  only  by  mastering  hundreds  of  pages  of  statutes  and  regulations,  thousands  of  pages  of 
judicial  opinions,  tens  of  thousands  of  pages  of  agency  guidelines  and  decisions,  and  the  principles  of 
one  or  more  disciplines  other  than  law. 

Many  ALIs  arrive  on  the  job  with  preexisting  expertise  in  the  area  in  which  they  are  assigned  to 
adjudicate  cases  (e.g.,  prior  timiliarity  with  statutes,  regulations,  case  law,  and  major  recurring 
issues).  Others  arrive  with  pre-xisting  expertise  in  one  or  more  of  the  disciplines  that  must  be 
applied  in  a  given  class  of  adjudications  (e.g.,  medicine,  economics,  or  engineering).  Even  those 
ALIs  who  lack  relevant  pre-existing  expertise  develop  it  during  their  first  few  years  presiding  at  a 
panicular  agency.  After  a  few  years'  experience,  they  are  well-positioned  to  understand  and  to  apply 
the  complicated  maze  of  statutes,  r^ulations,  and  agency  policies  that  govern  the  disputes  they 
adjudicate. 

To  illustrate  the  point,  consider  just  three  of  the  agencies  whose  adjudicatory  systems  are 
described  in  this  report:  NRC,  FERC.  and  SSA.  (Two  of  the  Aree-FERC  and  NRC-are  within  the 
same  division  of  the  proposed  Corps.)  NRC's  primary  mission  is  to  regulate  civilian  applications  of 
nuclear  power  to  protea  public  health  and  safety.  "The  recurring  issues  require  application  of  the 
principles  of  engineering,  large  scale  construction,  physics,  and  meteorology.  FERC's  primary 
mission  is  to  regulate  the  natural  gas  and  electricity  industries  to  ensure  consumers  face  prices  and 
price  structures  that  are  just,  reasonable,  and  not  unduly  discriminatory.  The  recurring  issues  require 
applying  the  principles  of  microeconomics  to  two  of  the  most  structurally  complicated  industries  in 
the  nation.    SSA's  primary  adjudicatory  mission  is  to  determine  which  of  hundreds  of  thousands  of 

"°°J.  Kakalik&N.  Pkc,  Costs  ANDCOMPEMAnw  PABwTaKTLmcAnoN K-x  (Inutute  for  Civil  Juitice,  1986). 
'">SSA  1919  Amul  Repoit  (I  30. 
""SimeoM,  supra  n.1301.  •■  I7S. 
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applicants  for  disability  benefits  each  year  are  eligible.  The  recurring  issues  require  applying  the 
principles  of  medicine  to  an  infinitely  variable  set  of  physical  and  mental  conditions,  and  then  to 
cotapzrc  the  results  of  that  process  with  the  full  range  of  vocations  available  in  the  U.S.  economy. 

Each  agency  is  governed  by  a  different  body  of  substantive  law.  In  each  case,  the  ^plicable  law 
is  accessible  in  a  variety  of  sources  diat  total  well  over  100,000  pages.  Moreover,  presiding  officers 
confront  systematically  different  procedural  problems  at  each  agency.  At  NRC,  the  typical  challenge 
is  to  referee  a  form  of  guerilla  warfare  between  representatives  of  two  opposing  interest  groups,  each 
of  which  sincerely  believes  that  the  other  threatens  the  nation's  ability  to  survive.  At  FERC,  the 
typical  challenge  is  to  create  an  orderly  procedure  that  will  accommodate  the  conflicting  interests  of 
100  or  more  sqiarately  represented  parties  and  still  complete  the  hearing  in  a  reasonable  period  of 
time.  At  SSA,  the  typical  challenge  is  to  help  die  frequently  unrepresented  or  underrepresented 
applicant  obtain  the  data  required  to  support  the  claim  and  yet  sdll  be  ^le  to  adjudicate  fairly  several 
hundred  cases  per  year.  Adjudicatory  officers  cannot  make  the  transition  from  one  of  these  regimes 
to  another  without  significant  sacrifice  of  expertise.  Moreover,  it  is  impossible  to  devise  a  set  of 
procedural  and  evidentiary  rules  that  is  appropriate  to  diese  widely  varying  types  of  disputes. 

Rq)lacing  the  specialized  AU  model  with  the  'generalist  judge'  model  would  have  numerous 
secondary  effects.  To  avoid  an  intolerable  degree  of  interdecisional  inconsistency  and  to  retain 
agency  control  over  the  policy  components  of  adjudicatory  decisions,  agencies  would  have  to  increase 
considerably  the  extent  to  which  they  engage  in  plenary  review  of  the  decisions  of  adjudicatory 
officers  and/or  the  extent  to  which  they  confine  the  discretion  of  adjudicatory  officers  by  issuing 
binding  rules  that  govern  the  resolution  of  all  disputes.  As  discussed  in  Chapter  VI(D),  however, 
agencies  encounter  great  difficulties  in  their  efforts  to  perform  those  critical  functions  today.  Those 
difficulties  would  increase  significantly  if  special  purpose  agency  ALIs  are  replaced  by  generalist 
ALJs  controlled  and  assigned  by  a  Corps.  The  agency  would  need  to  aa  on  the  assumption  that  each 
ALI  assigned  to  adjudicate  a  dispute  has  little  or  no  prior  knowledge  of  the  agency's  policies. 

Although  the  AU  survey  indicates  that  about  half  the  ALIs  support  the  independent  corps 
concept, ■>"  in  recent  months  it  appears  that  even  many  ALIs  have  concerns  about  the  Corps  bill's 
negative  impaa  on  ALI  expertise  in  panicular  agency  programs.  A  leading  AU  organization  that 
has  been  strongly  supportive  of  Corps  legislation  in  the  past,  the  Federal  AU  Conference  (FAUC), 
testified  recently  'that  many  of  [its]  members  have  raised  concerns  about  the  specifics  of  the  bills  to 
implement  (the  corps],'  and  that  FAUC  is  seeking  to  'develop  a  consensus"  on  a  'balanced  structure 
which  will  promote  the  essential  goal  of  assuring  AU  neutrality  both  in  appearance  and  in  fact, 
without  diminishing  AU  expertise  or  the  ability  of  agencies  to  obtain  prompt  handling  of  their 
cases.''** 

In  seeking  this  consensus,  a  drafting  conunittee  sponsored  by  FAUC  has  developed  a  revised 
draft  Corps  bill  (so  far  not  endorsed  or  introduced)  that  would  establish  each  existing  agency  AU 
grouping  as  a  separate  division  of  the  Corps. '"^  Thus,  instead  of  8  divisions,  there  would  be 
approximately  30.  Future  AU  appointments  would  be  made  by  the  Director  of  the  Corps  and 
appointees  would  be  assigned  to  those  divisions. 

In  this  iteration,  the  Corps  becomes  largely  an  administering  agency,  analogous  to  the 
Administrative  Office  of  the  U.S.  Courts,  and  the  questions  raised  by  the  original  proposal  (and  of 
course,  its  proclaimed  benefits)  are  correspondingly  reduced.  Although  a  deuiled  analysis  of  the 
current  draft  of  the  FAUC  bill  is  not  offered  here,  it  is  sufficient  to  note  that  it  represents  a 


'"Scr  199}  AU  wrvty,  qucauoo  23  (Appendix).  Of  IhoM  raqMadiag.  54%  nid  Ibe  ibMnce  of  ■  coipt  wu  •  *vcry  (crioiu* 
problem,  22%  uid  ii  wm  i  *tonMwh«i  Miioui*  prablcm  ind  24%  wid  ii  wit  *oo(*  •  probkm. 

***H*ann$t  on  H.R.  3910  hejort  Iht  HoiMt  Subcommiatt  on  Admintttrwavt  Law  and  Covtmmeta  Kelaaons.  I02d  Cong.,  U  S«u. 
April  29,  (1992)  (Suumcm  on  The  Admininntivc  Law  Judge  Coipi  Act,  on  bchilf  oflhe  FALIC  by  Judge  V^ior  W.  Pilmcr). 

""April  7,  1992  drift  provided  by  FALIC.  On  Gle  el  the  Admioiiualivc  Conference.  A  general  juriadiction  divieion  would  eUo  be 
creeled  ibr  judgei  wfcoee  agenciee  did  noi  elect  to  have  a  acpaiata  diviatoo. 
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dqiarture  from  earlier  Corps  proposals."*  Nevettfaeless,  the  fundamental  question  concerning 
whether  a  clear  case  can  be  made  for  establishing  an  independent  Corps  remains.  To  date,  such  a 
case  has  not  been  made.'"* 


'"For  eumple,  (hit  report  uifu  thai  Chief  AUt  (■— mlili  lo  OPM)  be  givca  «  (icMcr  role  in  muufeineiil  of  ALI  pcrformuwe. 
The  FALIC  draft  would  provide  for  ■  Council  (made  op  ofCUef  AUi)  aad  *  Director  of  Ibe  Cotpe  lo  perform  nniiUr  fiuiclioiu. 

»*rhii  mdy  doei  ikm  addreu  pOMiblc  ContitiHional  Mpuuuu  reUliaf  lo  the  verioui  provisioni  in  Ihe  the  Coipi  propoult  Uul 
provide  for  tppoinuneni  or  'rntidbthcriag*  AUi  iau>  ttie  Corp..  Set  fnj%n  v.  Coramiesioaer.  1 1 1  S.Cl.  M3I  (1991).)  While  Frtyiag 
a  •  eplil  dcciiion.  it  r*i«e>  Ihe  iuue  coaccniii«  whdher  'gnadCuhcn^'  ii  pcnaiuible  imder  the  Appoialinenu  CUiue  becaiue  • 
PretideMul  tppoiuee  empowered  lo  •ppoinl  •  member  of  *e  propoMd  AU  CoqM  mua  be  peimilled  lo  eurcite  thet  power. 
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Judge  Davidson.  And  I  would  certainly  recommend  the  entire  re- 
port to  the  committee  for  a  very  detailed  and  fine  history  of  the  ad- 
ministrative law  program  and  now  administrative  law  judges  came 
to  be. 

With  respect  to  independence,  I  think  it's  important  to  note  that 
there  is  a  difference  from  one  agency  to  another  in  the  relationship 
between  the  agency  and  the  administrative  law  judges  and  the 
agency  and  the  kinds  of  cases  that  come  before  them.  In  particular, 
an  agency  like  the  NLRB — and  there  are  others — is  basically  in- 
volved in  adjudicating  attempts  to  enforce  legislation.  The  prosecu- 
tion of  enforcement  is  handled  by  a  separate  agency.  It  is  some- 
what confusing  at  the  Board  because  that  separate  agency  is  called 
the  Greneral  Counsel  to  the  National  Labor  Relations  Board.  But 
unlike  many  other  general  counsels,  the  Greneral  Counsel  of  the 
National  Labor  Relations  Board  is  a  separate  Presidential  ap- 
pointee who  is  separately  confirmed  by  the  Senate,  and  who  is  not 
answerable  to  the  five  members  of  the  Board. 

The  Board  has  no  role  in  the  prosecution  of  cases  before  it.  It 
only  adjudicates  them.  And  we,  as  administrative  law  judges,  are 
under  the  Board.  We  are  not  under  the  Greneral  Counsel.  That  is 
true  in  other  agencies.  So  there  is  that  difference,  as  well  as  the 
difference  in  the  impact  of  decisions  on  funds  administered  by  an 
agency. 

The  analogy  is  often  drawn  to  the  State,  the  central  panels  in  the 
State  systems.  I  would  urge  the  committee  to  look  very  carefully 
at  two  things.  Is  the  central  panel  all  inclusive?  I  think  you  will 
find  that  in  most  States  it's  like  Maryland;  many  agencies  are  ex- 
cluded from  the  jurisdiction  of  the  central  panels.  In  addition, 
central  panels  were  designed  to  deal  with  a  different  situation  than 
the  one  that  exists  in  the  Federal  Government  today.  Most  States 
have  nothing  like  the  protections  of  the  Federal  Administrative 
Procedure  Act  for  the  people  who  serve  as  hearing  officers  in  their 
States. 

Most  of  the  people  who  were  hearing  officers  were  direct  employ- 
ees of  the  various  agencies  with  no  tenure,  with  no  protection 
against  discipline,  merit  pay,  dependent  for  promotions.  All  of  the 
things  which  the  APA  took  away  for  Federal  agencies  existed  in 
most  States  at  the  time  that  their  central  panels  were  established. 
And,  in  fact,  even  under  many  of  the  central  panels,  many  of  the 
protections  of  AU  independence  in  the  Federal  system  don't  exist 
even  today  in  those  States. 

I  see  that  the — I  think  the  red  light  is  on.  I  have  a  number  of 
other  things  I  can  in  response  to  things  that  have  come  up,  and  I'll 
be  glad  to  do  so  in  answer  to  your  questions. 
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[The  prepared  statement  of  Judge  Davidson  follows:] 

Prepared  Statement  of  Hon.  David  S.  Davidson,  CraEF  Administrative  Law 
Judge,  National  Labor  Relations  Board 

Chairman  Gekas,  Mr.  Reed,  and  Members  of  the  Subcommittee: 

I  am  pleased  to  testify  this  morning  with  respect  to  H.R.  1802,  the 

"Reorganization  of  the  Federal  Administrative  Judiciary  Act."  I  have  been  an 

administrative  law  judge  at  the  National  Labor  Relations  Board  since  1965.  I  became 

Associate  Chief  Administrative  Law  Judge  in  1979,  Deputy  Chief  in  1981,  and  Chief 

two  years  ago.  I  am  here  to  state  my  individual  views  and  not  as  a  representative  of  the 

National  Labor  Relations  Board.  Like  a  previous  witness  who  testified  in  support  of  the 

bill  at  the  last  hearing,  1  can  say  that  any  action  Congress  takes  v^th  respect  to  the  bill 

is  likely  to  have  little  impact  on  me  as  I  near  the  completion  of  31  years  as  an 

administrative  law  judge  and  38  years  of  federal  and  military  service. 

The  committee  has  already  heard  much  testimony  on  both  sides  and  I  do  not 

wish  to  burden  the  record  with  repetition.  I  would  generally  align  myself  with  the 

statements  of  those  who  have  spoken  against  the  bill.  I  believe  that  the  case  for  the 

creating  a  single  corps  of  judges  has  not  been  made  and  that  this  bill  would  have 

consequences  which  would  burden  the  administrative  process  and  result  in  less  rather 

than  greater  efficiency  in  the  hearing  and  disposition  of  cases  before  administrative  law 

judges.  My  particular  focus  is  on  the  National  Labor  Relations  Board  with  which  I  am 

most  familiar. 


"iA—Cj^n  ri  -  QC  —  a. 
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I  start  by  questioning  the  premise  that  administrative  law  judges  serving  ail 
federal  departments  and  agencies  should  be  treated  alike.  While  advocates  point  to 
state  central  panel  systems  and  federal  ond  state  courts  as  models  for  one  overarching 
federal  administrative  law  judge  corps,  neither  the  courts  nor  the  central  panels  have 
such  all-encompassing  reach.  Specialization  is  not  unique  to  the  administrative 
judiciary.  In  the  federal  system,  the  Court  of  Appeals  for  the  Federal  Circuit,  the  Court 
of  Criminal  Appeals,  the  Court  of  Veterans  Appeals,  the  Court  of  International  Trade, 
the  Bankruptcy  Court  and  the  Tax  Court  each  have  specialized  jurisdictions.  Many 
state  court  systems  also  have  specialized  criminal  courts,  small  claims  and 
misdemeanor  courts,  domestic  relations  courts,  and  juvenile  courts.  In  Judge 
Hardwicke's  statement  at  the  eariier  hearing  he  points  out  that  the  Public  Service 
Commission  and  the  Woricmen's  Compensation  Commission  are  not  included  in 
Maryland's  central  panel.  That  is  akin  at  the  federal  level  to  excluding  FERC  and  the 
Department  of  Labor  from  a  federal  corps.  Such  exclusions  from  central  panels  are 
typical.  These  separations  in  courts  and  central  panels,  some  of  which  have  been 
recently  established  or  reaffirmed,  are  recognitions  that  the  need  for  expertise  and  the 
need  to  concentrate  the  attention  of  judges  on  specialized  dockets  militate  against 
placing  ail  judges  in  a  single  system. 

Practically  all  examples  of  restrictions  on  independence  offered  by  proponents 
relate  to  a  single  agency,  the  Social  Security  Administration.  Theoretically,  it  is  not 
surprising  that  these  concerns  would  be  most  likely  to  arise  regarding  an  agency 
whose  judges  adjudicate  benefits  claims  which  when  granted  must  be  paid  by  the 
employing  agency  out  of  funds  which  it  has  an  interest  in  preserving.  But  the  cases 
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heard  by  most  administrative  law  judges  outside  of  social  security  do  not  have  such 
impact  on  their  agencies.  At  the  opposite  end  of  the  spectaim  are  agencies  like  the 
National  Labor  Relations  Board,  the  Occupational  Safety  and  Health  Review 
Commission,  and  the  Federal  Mine  Safety  and  Health  Review  Commission  which  are 
enforcement  agencies  with  no  prosecutorial  responsibility  and  no  interest  in  the 
outcome  of  any  particular  case.  The  interests  of  the  agency  pose  no  more  threat  to  the 
independence  of  their  judges  than  the  threat  posed  by  a  court  of  appeals  to  the 
independence  of  lower  court  judges  in  a  unified  state  court  system.  Before  taking 
action  to  eliminate  threats  to  the  independence  of  administrative  law  judges,  one  needs 
to  examine  the  basis  of  the  claimed  threats  in  each  department  and  agency. 

Advocates  of  the  bill  contend  that  a  corps  is  needed  for  greater  efficiency  so 
that  judicial  resources  can  be  reassigned  to  accommodate  peaks  and  valleys  in  case 
loads.  However,  the  system  established  by  the  Administrative  Procedure  Act  presently 
contains  an  adequate  mechanism  for  responding  to  such  peaks  and  valleys.  Judges 
can  be  borrowed  for  temporary  assignments  and  transferred  noncompetitively  between 
agencies  when  long-term  needs  change.  Any  judge  who  is  terminated  in  a  reduction  in 
force  is  given  absolute  priority  as  new  vacancies  open.  In  1980  and  1981,  the  Board 
hired  a  number  of  judges  from  other  agencies  that  were  in  the  process  of  deregulating. 
It  is  my  understanding  that  most  of  the  judges  in  the  agencies  which  were  downsizing 
either  retired  or  transfen-ed  to  other  agencies  at  that  time  and  that  only  on  one  or  two 
occasions  have  judges  who  were  no  longer  needed  by  one  agency  been  unable  to  find 
an  opening  in  another. 
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Advocates  of  the  corps  contend  that  the  loan  program  as  administered  by  OPM 
is  awl<ward  and  ineffective  for  dealing  with  varying  needs  of  agencies.  I  have  dealt  first 
hand  with  the  I  -an  program,  and  that  has  not  been  my  experience.  In  the  late  1970's 
and  early  1980's,  the  NLRB  first  borrowed  judges  from  other  agencies  when  the 
Board's  case  load  was  heavy  and  other  agencies,  principally  ICC,  FTC,  and  CAB,  were 
feeling  the  impact  of  deregulation.  Later,  from  the  mid-1 980's  to  the  eariy  90's,  the 
Board's  case  load  declined,  and  the  Board  lent  judges  to  a  number  of  other 
departments  and  agencies,  including  the  Department  of  Labor,  the  Department  of 
Justice,  the  Department  of  Commerce,  the  Department  of  Education,  the  Internal 
Revenue  Service,  Customs,  the  Small  Business  Administration,  and  the  banking 
agencies.  After  the  initial  loans,  the  procedures  for  lending  judges  and  obtaining 
reimbursement  for  their  services  became  routine,  and  we  encountered  no 
administrative  obstacles.  The  board  gradually  stopped  lending  judges  as  retirements 
reduced  our  ranks  and  our  case  load  began  to  increase. 

However,  while  the  mechanics  of  the  loan  program  are  relatively  easy,  both  as 
borrowers  and  lenders,  we  experienced  the  effect  of  the  lack  of  expertise.  Judges  that 
we  borrowed  took  longer  to  write  decisions  and  sought  considerable  mentoring  from  me 
and  the  then  chief  judge  in  worthing  through  problems  in  the  cases  they  heard  for  us. 
Incidentally,  it  is  my  recollection  that  we  gave  some  training  in  NLRB  law  and 
background  to  those  v»^om  we  borrowed.  When  our  judges  worthed  for  other  agencies, 
they  also  often  took  longer  to  complete  their  decisions,  and  one  judge  asked  to  be 
relieved  of  his  outside  assignment,  stating  explicitly  he  felt  that  it  was  not  efficient  for 
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him  to  hear  cases  in  an  area  in  which  even  the  terminology  used  by  attorneys  and 
witnesses  was  unfamiliar  to  him. 

The  claims  that  a  corps  will  result  in  greater  efficiency  fail  to  take  into  account 
the  vast  differences  in  the  work  performed  by  the  30  federal  agencies  which  employ 
judges  and  the  differences  in  the  numbers  of  judges  at  each  agency.  It  is  one  thing  to 
move  judges  from  one  agency  to  another  on  a  permanent  or  long  term  basis,  although 
it  has  been  my  experience  that  it  takes  judges  new  to  our  work  a  considerable  period  of 
time  to  come  up  to  speed  even  when  hearing  our  cases  full  time.  It  is  quite  another  to 
intersperse  cases  of  one  agency  with  those  of  another  as  some  witnesses  have 
suggested  in  testifying  that  a  corps  would  save  travel  costs  by  assigning  a  case  from 
another  division  to  a  social  security  judge  who  is  already  on  the  scene.  Will  there  be  an 
increase  in  efficiency  and  in  timeliness  of  decision-making  if  a  social  security  judge 
interrupts  a  docket  of  social  security  cases  to  hear  an  occasional  NLRB  or  FERC  case 
which  may  mn  a  full  week  or  more,  will  be  fully  briefed  by  the  parties,  and  would 
require  at  least  several  weeks  for  a  judge  who  regulariy  hears  such  cases  to  analyze 
the  record  and  the  law  and  write  a  decision  which  complies  with  the  requirements  of  the 
Administrative  Procedure  Act?  If  that  happens,  both  dockets  are  likely  to  suffer,  and 
production  for  both  agencies  will  decrease.  That  kind  of  interchange,  if  it  occurs  at  all, 
is  most  likely  to  occur  between  judges  hearing  social  security  cases  and  those  doing 
the  work  of  other  agencies,  for  social  security  judges  would  comprise  more  than  80%  of 
the  proposed  corps. 
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The  fact  that  the  division  chief  judges  established  by  the  bill  would  serve  5  year 
terms  and  require  penodic  reappointment  means  that  their  likely  interests  in  obtaining 
reappointment  and  confinmation  may  at  times  set  them  at  odds  with  the  needs  of  the 
agencies  whose  work  falls  within  other  divisions.  For  example,  if  division  chiefs  see  it 
as  politically  advantageous  to  divert  resources  from  one  division  to  another,  they  may 
temporarily  transfer  or  reassign  judges  and  reduce  the  number  of  judges  available  to 
hear  the  cases  of  the  second  division.  With  a  council  of  9  division  chief  judges,  even  if 
a  division  chief  opposes  transfer  or  reassignment  of  judges  from  his  or  her  division,  the 
remaining  8  judges  can  control  how  that  division's  resources  are  used.  The  staicture  of 
the  governing  council  together  with  the  short  terms  provided  for  the  division  chiefs 
creates  the  opportunity  for  actions  detrimental  to  the  work  of  any  agency  which  lacks 
an  effective  constituency.  When  an  agency  loses  control  of  the  number  of  judges 
available  to  hear  its  cases,  it  can  no  longer  plan  its  work  effectively  or  assure  its  work 
flow. 

As  I  have  read  through  the  testimony  of  others  before  this  committee,  it  strikes 
me  that  in  the  legislative  process  many  claims  are  made  by  those  who  come  before 
you  for  which  they  provide  little  if  any  documentation.  Before  the  committee  accepts 
any  claims,  I  would  hope  that  it  would  go  behind  them,  including  mine,  to  verify  their 
accuracy.  I  believe  that  when  it  does,  the  committee  will  conclude  that  this  bill  goes  far 
beyond  what  is  needed  to  cure  any  identified  problem.  I  believe  that  the  evidence  will 
show  that  judicial  independence  is  not  threatened  in  agencies  like  the  NLRB  and  that 
the  corps  which  this  bill  would  establish  would  decrease  efficiency  and  endanger  the 
ability  of  agencies  to  do  their  wori^  through  loss  of  control  over  their  dockets. 
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Mr.  Gekas.  We  thank  the  gentleman,  and  we'll  now  hear  the  tes- 
timony of  Judge  Fier. 

STATEMENT  OF  HON.  SEYMOUR  FIER,  ADMINISTRATIVE  LAW 
JUDGE,  SOCIAL  SECURITY  ADMINISTRATION 

Judge  FiER.  Thank  you,  Mr.  Chairman.  I  appreciate  the  privilege 
of  speaking  before  this  committee. 

I  would  like  to  speak  in  favor  of  H.R.  1802,  and  I  would,  first, 
like  to  indicate  that  in  the  many  years  of  government  service  that 
I've  had,  I  have  covered  different  branches  of  the  administrative 
law  field.  I've  been  in  more  than  one  administrative  law  agency. 
I've  also  served  as  a  faculty  coordinator  at  the  National  Judicial 
College,  where  most  of  the  administrative  law  judges  go  for  train- 
ing, and  I've  also  served  in  Social  Security,  where  I  am  now  serv- 
ing. And  I  would  like  to  respond  to  the  question  of  expertise. 

I  previously  testified  at  the  earlier  hearings  in  1989  concerning 
the  pay  raise  at  that  time,  the  question  of  expertise  came  up.  Hav- 
ing been  in  Social  Security  and  in  other  agencies,  I  testified,  and 
I  think  I  have  demonstrated,  that  the  question  of  expertise  is  some- 
thing of  an  archaic  question.  It  does  not  exist  anymore.  Adminis- 
trative law  judges  are  appointed  based  on  their  training,  based  on 
their  prior  experience,  and  after  qualifying  on  an  examination. 
Every  candidate  for  the  position  of  administrative  law  judge  is 
given  a  test,  and  that  test  is  thorough  and  consists  of  answering 
questions  in  law  of  which  they  are  supposedly  qualified  to  answer 
in  administrative  law.  This  is  something  that  develops  and  helps 
to  test  whether  a  person  possesses  the  capability  to  have  flexibility 
to  transfer  from  one  area  of  law  to  another.  Many  of  the  judges 
that  are  now  in  the  so-called  superagencies  have  come  fi*om  other 
agencies.  This  was  testified  to  this  morning. 

I  think  that  the  statement  of  the  late  Supreme  Court  Justice 
Tom  Clark  previously  made  in  which  he  commented  that  judges 
can  and  should  be  trained  after  appointment.  This  has  been  dem- 
onstrated this  morning  by  the  fact  that  the  specialized  administra- 
tive agencies  do  take  judges  and  do  have  the  training  provided  to 
them.  This  is  something  that  can  be  accomplished.  If  a  person  is 
qualified  to  be  an  administrative  law  judge,  then  they  should  pos- 
sess the  ability  to  learn  applicable  law.  If  they  don't  have  the  abil- 
ity to  learn,  then  they  shouldn't  be  administrative  law  judges.  Hay- 
ing served  in  this  capacity  for  almost  30  years,  I  think  that  this 
is  something  that  I  have  seen  demonstrated  by  many  of  the  admin- 
istrative law  judges  with  whom  I  have  served.  They  are  in  all  agen- 
cies, in  all  branches. 

One  of  the  factors  that  I  have  pointed  out  in  my  paper  of  submis- 
sion is  that  a  typical  example  of  expediency  is  that  the  Congres- 
sional Budget  Office  (CBO)  indicated  that  there  would  be  a  saving 
of  approximately  $22  million  per  year.  I  think  that's  a  conservative 
figure,  and  should  be  more.  With  the  advent  of  the  computer  tech- 
nology that  we  have  today  utilizing  all  the  technology  that  we're 
developing,  I  think  that  it  would  come  out  to  a  greater  figure  than 
the  $22  million. 

I  can  demonstrate  that  very  simply  by  saying  that,  when  I  first 
came  on  as  an  administrative  law  judge,  we  had  a  hearing  reporter 
who  had  to  speak  into  a  mask  to  record  the  hearing.  Today  we 
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have  tape  recorders.  We're  now  at  the  point  where  the  computer 
age  has  come  about  and  is  ahve.  We  now  can  speak  into  a  com- 
puter and  have  it  transferred  into  print  immediately.  That  print 
can  be  transferred  by  a  modem  to  any  part  of  the  country.  It  could 
be  printed,  and  the  decision  could  be  mailed  the  same  day.  And  if 
that  isn't  expediency  and  saving  money,  then  I'm  going  to  give  back 
my  accounting  degree. 

In  addition,  I  would  also  like  to  comment  on  the  transferability 
of  judges  from  one  agency  to  another.  The  Federal  Coal  Mining  Act 
previously,  or  originally,  provided  for  an  influx  of  cases  in  the  black 
lung  area.  This  was  handled  by  another  agency  until  the  problem 
escalated  and  a  crisis  developed.  At  that  time,  the  Social  Security 
Administration  was  asked  to  take  over  the  black  lung  cases,  and 
we  did  so,  reduced  the  backlog,  and  eventually  it  was  transferred 
to  another  agency,  the  Department  of  Labor,  who  now  handles 
these  cases. 

I  see  that  my  time  is  up,  and  I  will  be  glad  to  answer  any  ques- 
tions that  you  may  have.  Thank  you. 
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[The  prepared  statement  of  Judge  Fier  follows:] 

Prepared  Statement  op  Hon.  Seymour  Fier,  Administrative  Law  Judge,  Social 

Security  Administration 

H.R.  1802 
Mr.  Chairman: 

My  name  is  Seymour  Fier.  I  am  an  Administrative  Law  Judge  currently  assigned 
to  the  Office  of  Hearings  and  Appeals  for  the  Social  Security  Administration  in  Queens, 
New  York.  1  appear  before  this  Committee  on  behalf  of  the  Association  of 
Administrative  Law  Judges,  Inc.,  and  at  the  invitation  of  this  Committee.  My  purpose 
today  is  to  urge  the  passage  of  H.R.  1802  for  the  establishment  of  an  Independent  Corps 
of  Administrative  Law  Judges.  I  have  been  an  Administrative  Law  Judge  for  almost  28 
years  and  I  have  served  in  the  City,  State  and  Federal  Govenmients  in  various  capacities 
for  almost  64  years  (attachment). 

The  necessity  for  passage  of  H.R.  1 802  is  one  of  timeliness,  expediency, 
efficiency,  and  above  all,  in  the  interest  of  good  government. 

From  the  viev^point  of  costs,  the  passage  would  result  in  an  immediate  cost- 
saving  to  the  government  in  an  amount  of  20  to  29  million  dollars  per  year.  This  is 
confirmed  by  a  Congressional  Budget  Office  study.  However,  with  maximum  utilization 
of  personnel  and  the  implementation  of  modem  technology,  the  savings  can  be  increased 
in  time.  It  is  noteworthy  that  there  is  an  unequal  distribution  of  cases  in  various  agencies, 
resulting  in  a  loss  and  waste  of  skilled  manpower.  Some  agencies  are  overburdened  and 
backlogged  with  cases  while  others  are  lacking  in  cases.  H.R.  1 802  would  confront  this 
disparity  and  maximize  the  available  usage  of  Judges.  The  past  experiences  have  shown 
that  when  necessary.  Administrative  Law  Judges  were  utilized  in  areas  of  necessity. 
President  Johnson,  at  the  time  of  passage  of  the  Civil  Rights  Act,  called  upon  the 
Hearing  Examiners  (Adm.  Law  Judges)  to  serve  as  monitors  to  assure  an  honest  election 
at  the  polls.  Another  instance  was  in  the  offer  of  assistance  to  the  Attorney  General  by 
the  Adm.  Law  Judges  to  assist  in  meeting  the  overwhelming  backlog  of  cases  in  the 
Immigration  and  Naturalization  service.  The  Attorney  General  Civiletti  thanked  the 
Judges  for  the  offer  of  assistance  (attachment).  The  passage  of  H.R.  1 802  would  provide 
for  this  type  of  implementation  with  a  Chief  Judge  directing  and  monitoring  such  future 
crises.  There  is  also  another  reward  for  passage  of  H.R.  1802;  the  duplication  of  cases  in 
overlapping  agencies  could  be  avoided.  All  issues  in  a  case  can  be  disposed  of  by  one 
Judge  instead  of  dividing  the  case  into  various  parts.  For  example,  when  the  Exxon 
Valdez  ship  disaster  occurred,  the  issues  of  Administrative  Law  could  have  encompassed 
numerous  agencies.  The  Maritime  issue.  Coast  Guard  (disciplinary).  Environmental  and 
Social  Security  (in  the  event  that  the  captain  who  was  allegedly  an  alcoholic)  could 
have  filed  for  disability  benefits  and  possible  Veterans  benefits.    Another  example  is 
concerned  with  the  filing  of  a  disability  application  by  a  veteran  with  a  non-service 
connected  disability.  It  is  not  commonly  known  that  the  same  individual  may  also  be 
entitled  to  benefits  fi-om  Social  Security,  Veterans  Administration  and  other  agencies 
depending  on  the  case.  If  H.R.  1 802  were  enacted,  all  of  the  above  can  be  disposed  of 
with  one  hearing.  This  would  be  cost-effective  and  efficient  in  preventing  multiple  trials 
and  delays.  The  integration  of  all  issues  would  result  in  consistent  decisions.  The 
objectives  of  an  Agency  do  not  always  coincide  with  that  of  Congress.  Therefore  an 
independent  corps  is  necessary  to  prevent  any  distortion  before  it  becomes 
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counterproductive. 

H.R.  1 802  also  provides  for  training  of  all  Adm.  Law  Judges.  Having  taught  at 
the  National  Judicial  College  for  five  years,  I  have  observed  judges  fi^om  almost  all 
agencies  and  most  geographic  areas  of  the  country.  They  attended  courses  to  be  current 
on  the  latest  law  and  meet  and  exchange  comments  ai  d  experiences  in  a  forum  of 
learning.  This  type  of  training  and  learning  was  advocated  by  the  late  Justice  Tom  Clark 
in  a  Circuit  Court  case  where  he  commented: 

"It  is  unfortunate  that  this  error  was  made.  Perhaps  it  reflects  the  dire  need  for  an 
organized  course  of  instruction  for  Administrative  Judges.  It  is  hoped  that  the 
Agencies  will  not  delay  further  taking  such  a  step  either  through  the  Civil  Service 
Commission,  the  Administrative  Conference,  The  Federal  Judicial  Center  or  on 
their  own  initiative."  (Olin  Const  Co.  v.  OSAHRC  and  Brennan  74-25 16, 
Sept.  9,  1975.) 

The  result  would  inevitably  provide  a  more  efficient  Corps  of  Judges  and  greater 
flexibility  in  dealing  with  various  types  of  cases. 

The  myth  that  some  Agencies  require  different  levels  of  skilled  Judges  has 
already  been  disposed  of  previously  with  the  establishment  of  a  uniform  pay  scale  for  all 
Adm.  Law  Judges  in  the  Committee  on  Post  Office  and  Civil  Service  (101st  Congress), 
(attachment).     In  addition,  having  served  in  more  than  one  Agency,  I  am  well  aware 
that  an  applicant  certified  for  appointment  retains  the  ability  to  deal  with  all  issues  in  an 
Administrative  law  case. 

H.R.  1802  also  provides  for  a  yearly  report  to  the  Administrative  Conference  of 
the  U.S.  This  report  will  provide  the  Congress  with  a  status  report  of  what  is  going  on  in 
the  various  Agencies  to  prevent  a  crisis  firom  getting  out  of  hand  and  more  accurately  act 
as  a  "report  card"  to  Congress. 

It  should  also  be  noted  that  to  belittle  the  types  of  cases  handled  by  one  agency  as 
opposed  to  another  is  contrary  to  good  government.  Each  case  must  be  dealt  with  on  an 
equal  basis  since  the  impact  of  a  decision  whether  it  be  that  of  an  industry,  individual  or 
licensing  of  a  drug  is  often  far  reaching  and  deserves  equal  treatment.    Many  of  the 
Administrative  Law  Judges  have  served  in  more  than  one  Agency.  The  question  of 
adaptability  and  retraining  would  be  accomplished  with  little  or  no  difficulty  as  has  been 
done  in  the  past.  Examples  of  such  transitions  are  documented  when  Social  Security 
Judges  handled  all  of  the  Coal  Nfining  "Black  Lung"  cases  until  they  were  reassigned  to 
the  Dept.  of  Labor  where  they  are  now  tried.  Similarly,  C.A.B.  cases  were  eventually 
transferred  to  the  Dept.  of  Transportation.  Many  of  the  states  have  already  established 
independent  Adm.  Law  Judge  Corps  with  greater  efficiency,  better  service  and  cost 
Savings  to  the  public.  For  many  years,  the  Office  of  Personnel  Management  has 
assigned  Adm.  Law  Judges  from  different  Agencies  to  hear  cases  for  those  Agencies  that 
did  not  have  any  Adm.  Law  Judges. 
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The  function  of  an  Adm.  Law  Judge  is  to  assure  Congress  that  the  laws  that  are 
enacted  will  be  carried  out.  I  would  like  to  close  with  a  portion  of  my  testimony  before 
the  Committee  on  Post  Office  and  Civil  Service  some  seven  years  ago.  I  believe  it  was 
applicable  then  and  is  urgently  needed  now. 

"Mr.  Oilman:  Judge  Fier,  do  you  want  to  comment  on  that  bill? 

Judge  Fier:  Yes,  I  would  like  to  add  that  historically  the  purpose  of  the  corps 
concept  came  about  because  the  Congress,  as  we  know,  is  concerned  with  money 
and  service  to  the  public.  The  concept  of  a  corps  would  involve  providing  judges 
who  may  have  caseloads  that  may  be  heavy  in  one  agency  and  not  as  heavy  in 
other  agencies.  The  corps  bill  would  enable  administrative  law  judges  to  bridge 
similar  agencies  and  to  straighten  out  some  of  the  problems  that  arise  from  time 
to  time  due  to  heavy  caseloads.  This  was  demonstrated  some  years  ago  when 
Social  Security  became  overloaded  with  its  cases. 

This  has  also  arisen,  as  noted  in  my  statement,  a  letter  that  we  wrote  when  I  was 
on  the  Executive  Committee  of  the  American  Bar  Association,  Conference  of 
Administrative  Law  Judges  to  the  Attorney  General,  Mr.  Civiletti.  The 
Administrative  Law  Judges  offered  to  assist  the  Immigration  and  Naturalization 
Service  at  the  time  of  the  Iran  crisis  when  there  was  come  thought  that  there 
would  be  a  heavy  caseload  involving  national  security  questions  with  regard  to 
Iranians  living  in  the  United  States.  This  is  included  as  part  of  my  statement  and 
the  reply  from  the  Attorney  General  is  also  enclosed. 

It  is  my  belief  that  where  we  have  the  corps  concept,  it  would  provide  a 
flexibility  whereby  all  judges  would  be  able  to  be  utilized  on  a  full-time  basis 
rather  than  to  have  low  caseloads  for  some  judges  while  other  judges  are 
overloaded  with  cases.  This  in  effect,  would  result  in  a  monetary  saving 
to  the  government.  I  think  this  is  the  intent  of  our  Congress  to  provide 
maximum  service  to  the  public. 

Mr.  Gilman:  Well,  I  want  to  thank  our  panelists  for  taking  the  time  to  come  to 
our  hearing  and  to  express  yourselves. 

We  are  going  to  be  giving  serious  consideration  to  all  aspects  of 
judicial  salaries  in  the  near  future,  and  we  would  welcome  whatever  further 
report  your  review  group  may  want  to  submit  to  us. 

We  thank  you  Judge  Fier,  for  pointing  out  the  disparity  that  exists  between 
several  of  the  categories  of  Administrative  Law  Judges. 
Mr.  Ford:  Thank  you.  The  committee  will  adjourn  until  the  next  hearing 
which  will  be  May  16,  1989."  Thank  you. 
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iita  CAST  aoTH  ST,  chicaoo.  ilunois  aoMr 
Hovember  13,    1979 


Your  Excellency: 

Some  domestic  aspects  of  our  current  international 
crisis  may  result  in  a  serious  shortage  of  the  skilled 
personnel  needed  to  hold  hearings  and  issue  decisions 
in  regard  to  the  eligibility  of  some  foreign  nationals 
to  continue  residing  in  the  United  States. 

The  Conference  of  Administrative  Law  Judges  of  the 
American  Bar  Association,  on  behalf  of  its  individual 
members,  suggests  to  the  Attorney  General  that  if  the 
Department  of  Justice  determines  additional  employees, 
who  have  demonstrated  their  capability  as  fact-finders 
and  decision  writers,  are  needed,  the  1,200  Administra- 
tive Law  Judges  are  ready,  willing  and  eible  to  assist 
in  any  capacity  where  their  services  can  be  utilized 
for  the  best  interests  of  our  country.   There  are  also 
scor«-s  of  retired  Administrative  Law  Judges  who  would 
be  h(.nored  to  return  for  a  period  of  active  service  in 
support  of  this  nation. 

Since  all  of  the  Administrative  Law  Judges  are 
either  active  federal  employees  or  annuitants,  their 
temporary  assignment  for  duty  in  the  Department  of 
Justice  wovild  involve  none  of  the  problems  which  arise 
in  the  utilization  of  other  persons  during  a  period  of 
national  crisis. 

Respectfully  sub>nitted. 


Paul  Harkey,  chairman    /l^ 


Hon.  Benjamin  R.  Civiletti 

Attorney  General  of  the  United  States 

Washington,  D.C.   20530 

cc:  Office  of  the  President 

Director,  Office  of  Personnel  Management 

President,  American  Bar  Association 

Chairman,  Judicial  Administration  Division,  ABA. 
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^asi{iti9ton,B.  (!!.  20530 

December  6,  1979 


Mr.  Paul  Harkey,  Chairman 

Judicial  Adain  is  tr  at  ion  Division 

Conference  o£  Administrative  Law  Judges  . 

P.O.  Box  222-122 

Dallas,  Texas  75222 

Dear  Mr.  Harkey: 

Thcuik  you  and  the  members  of  the  American 
Bar  Association's  Conference  of  Administrative  Law 
Judges  for  the  offer  of  their  expertise  and  time. 
I  appreciate  this  offer  as  another  sign  of  the 
single-minded  resolve  of  the  American  people  to 
pull  together  to  obtain  the  safe  release  of  the 
American  hostages  in  Teheran. 

I  believe  that  we  presently  have  available  ade- 
quate numbers  of  trained  personnel  to  carry  out  the 
President's  directives.  Nevertheless,  I  have  forv/arded 
your  letter  to  David  Crosland,  Acting  Director  of  the 
Immigration  amd  Naturalization  Service  who  is  assessing 
and  coordinating  manpower  needs.   He  will  advise  me  if 
there  is  zuiy  need  to  call  upon  the  Conference  for  its 
assistance. 


General 
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DEPARTMENT  OF  HEALTH.   EDUCATION.   AND  W-;_FARE 

SOCIAL    SECURITY    ADMINISTRATION 


December   26,    1973 

'  BUREAU  or 


HEARINGS  »N0  APPr*I.S 

237  Mamaroneck  Ave.,  Rm.  105 
White  Plains,  N.Y.   10605 


Seymour  Fier,  Esq. 
Acting  Regional  Representative 
Bureau  of  Hearings  and  Appeals 
Social  Security  Administration,  DHEW 
Federal  Building,  26  Federal  Plaza 
New  York,  New  York  10007 

Re:   City  School  District  of 

City  of  Mount  Vernon,  N.Y. 

Docket  No.  CR-1002 
Dear  Judge  Fier: 

Transmitted  herewith  copy  of  my  decision  in  the  above- 
entitled  matter  and  copy  of  U.S.  Civil  Service  Commission 
designation.   Please  advise  all  interested  parties  in  BHA, 
Arlington/Baltimore  of  the  conclusion  of  the  detail. 

Sincerely, 


Enclosures  ( 2 ) 
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Mr.  Gekas.  We  thank  the  gentleman.  The  Chair  will  yield  itself 
5  minutes  for  the  first  round  of  questioning. 

Judge  Davidson,  you  seem  to  assert,  as  members  of  the  first 
panel  asserted,  that  the  independence,  which  everyone  agrees  is  a 
desirable  effect  of  the  decisions  of  administrative  law  judges,  al- 
ready exists  in  the  various  agencies.  You  agree  that  there's  a  meas- 
ure of  independence  there,  do  you  not?  Isn't  that  what  you're  say- 
ing? 

Judge  Davidson.  Well,  I  can  speak  really  only  authoritatively,  I 
suppose,  with  respect  to  my  own  agency.  I  do  believe  that  the  inde- 
pendence is  total  in  my  own  agency,  the  NLRB,  and  I  believe  that 
it  is  total  in  similar  agencies  where  the  relationship  between  the 
agency  and  the  judges  is  very  similar  to  the  relationship  between 
appellate  court  judges  and  trial  judges  in  the  State  of  Federal  sys- 
tem. 

Mr.  Gekas.  You  do  not  deny,  do  you,  that  the  creation  of  the 
corps,  which  we  proponents  would  like  to  see  occur,  would  create 
a  unchallengeable  array  of  independent  judges,  would  you  not?  Be- 
tween the  independence  that  you  describe  that  already  exists  and 
the  independence  which  we  project,  which  of  the  two  do  you  believe 
is  more  independent? 

Judge  Davidson.  Well,  I  think  with  respect  to  us  it  doesn't  make 
much  difference.  I  think — my  contention  would  be  that  it  isn't  nec- 
essary to  do  this.  That's  one  of  the  major  justifications  for  the  bill, 
and  it's  not  necessary  to  do  it  to  create  independence  we  have  in 
a  bill  which  is  detrimental  to  the  administrative  process  in  other 
ways.  If  that  were  the  only  issue  involved  here,  I  think  we  probably 
wouldn't  be  here  contesting  this.  There  are  other  issues  as  well. 

Mr.  Gekas.  Do  you  recognize  that  many  Members  of  Congress 
have  written  many,  many  times  to  particular  agencies  complaining 
of  a  perceived,  if  not  actual,  lack  of  independence  on  various  issues 
over  the  years? 

Judge  Davidson.  Well,  I  understand,  although  the  only  examples 
that  I  am  aware  of  have  related  to — well,  the  only  case  in  which 
I  have  heard  of  a  number  of  examples  is  the  Social  Security  Admin- 
istration. I've  heard  isolated  examples  with  respect  to  two  or  three 
other  agencies,  and  I  would  have  to  say  that  the  very  presence  of 
the  two  gentlemen  on  either  side  of  me  today,  plus  all  of  the  litiga- 
tion and  the  position  of  the  Social  Security  Administration  judges, 
indicates  to  me  that  the  judges  at  Social  Security  even  have  consid- 
erable independence. 

Mr.  Gekas.  Are  you  aware  that  the  case  of  the  District  of  Colum- 
bia, Association  of  Administrative  Law  Judges  v.  Secretary  Heckler 
at  that  time — goes  to  the  issue  of  independence 

Judge  Davidson.  Yes. 

Mr.  Gekas  [continuing].  And  states  specifically  that  even  just  the 
appearance  of  it  is  deplorable? 

Judge  Davidson.  I  am  aware  of  a  history  relating  to  the  Social 
Security  Administration,  yes. 

Mr.  Gekas.  Then  you  would  agree  that  in  the  search  for  inde- 
pendence, if  we  feel  that  that's  a  necessary  ingredient,  that  we  in 
fashioning  this  bill  achieve  more  of  the  type  of  independence  that 
we  know  is  in  favor  through  court  decisions 
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Judge  Davidson.  Well,  I  would  have  to  say,  though,  that  I  don't 
believe — if  there  is  a  problem  there,  I  think  it  should  be  dealt  with 
there.  I  don't  think  it's  necessary  to  involve  all  the  other  agencies 
in  the  effort  because  of  the  other  impacts  on  the  administrative 
processes  in  those  agencies. 

Mr.  Gekas.  All  right.  The  gentleman  from  Rhode  Island  is  recog- 
nized. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

And  what  I  think  is  emerging  from  both  panels  is  a  perception, 
at  least  on  my  part,  that  even  though  administrative  law  judges  in 
different  agencies  have  the  same  title,  that  they  face  different  de- 
mands and  sometimes  different  incentives.  And  that  is  something 
that  I  think  at  least  gives  a  new  dimension  to  the  discussion  of  the 
corps. 

In  that  regard,  if  you  think  through  the  different  agencies,  and 
maybe  I'm  grossly  oversimplifying — ^that  there  might  be  some  sug- 
gestions of  lack  of  independence  in  the  Social  Security  Administra- 
tion and  maybe  in  other  agencies,  but  those  problems  don't  exist. 

And  my  question,  and  I'll  ask  all  of  you  to  respond,  is  that,  if  you 
segregate  the  different  agencies,  would  this  come  down  to  one  or 
two  agencies  that  have  particular  problems  because  of  the  nature 
of  the  underlying  law  they  enforce  or  is  it  something  which  is  wide- 
spread? Maybe,  Judge  Davidson,  you  can  begin  the  response. 

Judge  Davidson.  Well,  I  would  take  the  first  of  your  two  alter- 
natives. That  is  my  understanding.  You  obviously  have  a  broader 
view,  and  the  opportunity  to  see  more  broadly  than  I  do,  but  my 
understanding  is  that  it  is  very  limited. 

Mr.  Reed.  Judge  Bemoski.  By  the  way,  you  cited  in  your  testi- 
mony caseloads  and  disposing  of  cases,  and  I'm  very  concerned 
about  that  in  another  context  with  respect  to  bankruptcy  judges. 
But  one  of  the  issues  that  came  up  there  is  that  a  case  in  one  dis- 
trict is  not  the  same  as  a  case  in  another  district  because  a 
multibillion-dollar  business  bankruptcy  is  not  equivalent  to  a  credit 
card  bankruptcy  of  an  individual  household  in  terms  of  the  judicial 
workload  involved.  Is  the  same  phenomenon  attributable  in  the  So- 
cial Security  versus  in  the  FTC,  for  example? 

Judge  Bernoski.  Well,  yes,  to  the  extent  that  there  is  probably 
a  difference  in  the  length  of  cases  in  agencies.  But  in  these  agen- 
cies that  have  protracted  cases,  many  of  these  agencies  also  have 
very  short  cases.  And  as  my  good  friend  from  the  National  Labor 
Relations  Board  will  attest,  there  are  judges  here  who  issue  nine 
decisions  a  year.  Their  cases  run  an  average  of  3  days  in  length. 
That  is  not  a  prodigious  amount  of  time,  as  far  as  I  can  see.  We 
are  not  talking  about  400-500  days  or  a  couple  of  vears  in  that  par- 
ticular example.  There  are,  I  understand,  cases  that  extend  an  ex- 
treme amount  of  time,  but  I  think  that  is  the  minority  and  not  the 
rule,  because  administrative  law  bv  its  very  nature  is  an  expedi- 
tious process  and  most  matters  are  kept  on  the  shorter  side. 

Mr.  Reed.  Now,  Judge  Fier,  again,  this  general  discussion  about 
whether  this  is  a  systemic  in  every  agency  problem  or  one  that  is 
particular  to  one  agency  or  two  agencies,  your  comments? 

Judge  Fier.  My  feeling  is  that  I  think  experience  will  show,  and 
I  think  that  the  record  will  show,  that  for  many  years  the  Civil 
Service  Commission  has  designated  administrative  law  judges  in 
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all  agencies  to  handle  specific  cases  for  agencies  that  do  not  have 
administrative  law  judges.  This  dispels  immediately  the  necessity 
for  expertise.  The  administrative  law  judge  becomes  an  expert 
overnight.  When  a  case  is  assigned  to  an  administrative  law  judge, 
as  I've  had  them  from,  the  FDIC,  OSHA,  Social  Security  or  black 
lung — I'm  given  that  case,  and  I'm  asked  to  handle  it.  I  do  handle 
it.  And  I  handle  it  expeditiously  without  going  to  school  or  taking 
a  course  in  that  phase  of  law.  This  is  why  we're  qualified  to  be  ad- 
ministrative law  judges. 

Mr.  Reed.  Thank  you.  Your  Honor. 

Judge  Davidson,  I  know  individual  AU's  have  high  capability 
and  are  adaptable  and  do  many  things.  I'm  just  wondering  your  ex- 
perience and  the  other  of  the  borrowed  judges  and  agencies,  do  you 
have  a  view  of  that? 

Judge  Davidson.  Yes,  we — contrary  to  Polonius'  advice  to 
Laertis,  we  have  been  both  borrowers  and  lenders  of  judges,  and 
I  do  comment  on  that  in  my  written  statement. 

I  think  there  are  times  when  we  needed  desperately  additional 
help,  and  we  borrowed  judges  from  other  agencies.  There  were  also 
times  when  our  judges  could  use  additional  work,  and  we  made 
them  available  to  other  agencies.  One  of  the  major  differences, 
though,  I  think,  is  that  whenever  our  judges  have  gone  out,  it  has 
taken  them  more  time  to  get  up  to  speed  and  to  become  familiar 
with  the  work  at  the  other  agencies.  And  when  we  have  borrowed 
judges,  it  has  taken  them  considerably  more  time. 

In  order  to  gain  this  expertise,  you  cannot  do  this  on  an  occa- 
sional basis.  I  know  the  bill  provides  for  training,  but  training  costs 
money,  and  it  takes  time.  And  if  you're  going  to  spend  considerable 
periods  of  time  training  judges  to  do  other  things,  you  are  not  going 
to  have  those  judges  available  to  do  the  things  they  ought  to  be 
doing,  the  things  that  are  the  business  of  their  divisions. 

My  concern  is  this:  There  is  a  major  difference  between  the  cur- 
rent loan  program  and  the  ability  to  reassign  judges  that  is  pro- 
vided in  this  bill.  Agencies  determine — and  it's  usually  Chief 
Judges,  I  suspect,  who  do,  but  it's  Chief  Judges  who  are  associated 
with  an  agency — whether  they  want  to  borrow  judges  or  lend 
judges,  whether  they  have  the  capacity.  They  do  control  the  size  of 
the  complement  of  iudges  available  to  near  their  cases  so  that  their 
needs  are  met.  Ana  they  do  decide  whether  judges  from  other  agen- 
cies can  be  used  to  meet  temporary  peaks  and  valleys. 

Under  this  program,  as  I  understand  it,  it  would  be  the  Council 
of  the  Division  of  Judges  that  would  make  this  determination.  The 
agency  would  not  have  a  role  in  this.  And  an  agency's  division 
judges  could  be  depleted  while  judges  are  moved  to  perform  the 
work  of  other  agencies.  I  think  it's  partially  that  which  concerns 
me,  which  is  the  agency  loses  control  over  its  docket  in  that  sense, 
not  over  who  hears  a  case,  but  in  the  sense  of  having  enough 
judges  to  keep  their  docket  current. 

The  other  thing  you  asked,  whether  there  were  complaints  before 
about  the  loan  program,  and,  yes,  I  had  complaints  from  other 
agencies  when  we  were  lending  judges.  I  can  remember  one  quite 
vividly  when  the  agency  asked  0PM  to  get  different  judges  for  it. 
And  I  know  some  of  our  judges  came  to  me  and  said  they  were  con- 
cerned because  they  found  the  work  of  the   other  agency  very 
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strange,  the  terminology  strange,  and  they  felt  they  were  not  using 
their  time  effectively. 

Mr.  Gekas.  If  the  gentleman  would  yield  to  me  for  1  minute, 
then  I  will  yield  additional  time  to  the  gentleman. 

Mr.  Reed.  I  yield  to  the  chairman. 

Mr.  Gekas.  Yes,  I  just  wondered,  the  question  of  training,  a  new 
administrative  law  judge  who  comes  directly  to  your  agency,  need 
he  not  be  trained  or  is  he  already  well  versed  in  your  area  of  law? 

Judge  Davidson.  Both  have  been  true.  We  have  hired  new 
judges  who  have  had  past  experience  in  labor  law  and  who  have 
not  really  needed  a  lot  of  training,  but  we  have  trained  judges. 
We 

Mr.  Gekas.  Do  you  keep  them  secluded  for  6  weeks  or  a  year  be- 
fore they  take  a  case? 

Judge  Davidson.  No,  but  we  did;  when  we  hired  people  who  had 
no  past  Board  experience,  we  spent  2  or  3  weeks  with  them  before 
we  let  them  out. 

Mr.  Gekas.  Exactly  the  point,  and  we  believe — ^yes? 

Judge  Davidson.  But  this  was  not — there  is  a  difference  between 
bringing  people  into  our  agency  or  a  division  on  a  full-time,  con- 
tinuing basis,  when  you  can  do  this,  and  having  temporary 
reassignments  of  people.  Because  if — I  took  the  immigration  train- 
ing that  the  Justice  Department  had  for  a  number  of  ALJ's  in  other 
agencies;  it  must  have  been  10  years  ago  or  more.  But  I  never  had 
a  case.  If  I  were  assigned  one  of  those  cases  today,  the  value  of  that 
training  would  be  minimal  because  it  was  such  a  long  time  ago. 
And  that,  I  think,  is  one  of  the  problems.  It's  not  in  permanent 
reassignments  from  one  division  to  another  as  much  as  it  is  in  the 
temporary  interchange. 

One  of  the  witnesses  in  the  previous  hearing  that  our  committee 
held  talked  about  saving  travel  costs  by  giving  NLRB  cases  or  any- 
body's cases  in  Birmingham  to  a  Social  Security  judge  who  hap- 
pened to  be  there  already.  It's  that  kind  of  thing  that  really  con- 
cerns me. 

Mr.  Gekas.  I  yield  additional  time  to  the  gentleman  from  Rhode 
Island. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  A  followup  question.  Judge 
Davidson,  is  that  we've  talked  primarily  about  the  impact  upon  the 
agency.  I  wonder  if  you  could  comment  about  the  impact  on  the 
parties  before  the  agency,  would  there  be  additional  cost  to  them 
if  this  was  enacted? 

Judge  Davidson.  Well,  they — I  know  that  many  of  the  lawyers 
who  are  active  in  the  bar  that  practices  before  us  are  concerned 
that  it's  going  to  take  them  more  time  to  deal  with  inexperienced 
judges.  Tney  are  concerned  that  judges  that  are  not  experienced 
tend  to  let  everything  into  the  record  and  prolong  hearings.  They 
are  concerned  that  when  they  brief  cases  to  judges  who  are  not  fa- 
miliar with  our  act  and  not  experienced,  that  they  have  to  brief  the 
kinds  of  things  that  they  can  assume  that  experienced  judges 
know.  So  they  feel  that  it  expands  their  work,  and  the  cost  to  the 
clients,  considerable  when  they  appear  before  a  judge  who  they 
know  has  no  familiarity  with  our  act  and  no  regular  experience. 

Mr.  Reed.  Mr.  Chairman,  I  know  Ms.  Lofgren  does  want  to  ask 
questions  and 
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Mr.  Gekas.  Is  she  here? 

Mr.  Reed.  She  is  here.  She  is  in  the  anteroom. 

Mr.  Gekas.  The  Chair  recognizes  the  invisible  and  now  visible — 
oh,  you  have  another  question? 

Mr.  Reed.  If  I  may,  not  a  question,  but  I  have  not  had  the  occa- 
sion yet  to  welcome  Ms.  Lofgren  to  the  committee.  She  is  replacing 
our  colleague  John  Bryant.  She  is  a  very  talented  member  of  the 
full  committee,  and  I'm  glad  that  she's  here. 

Thank  you,  Mr.  Chairman. 

Ms.  Lofgren.  Thank  you  very  much,  and  because  I  am 
brandnew  to  the  subcommittee,  I  did  have  a  conflict  set  for  this 
very  moment,  and  I'm  trying  to  do  two  things  at  once.  I  didn't  have 
any  additional  questions. 

However,  I  do  think  the  testimony  this  morning  has  been  enor- 
mously helpful,  and  I  would  invite  the  witnesses,  especially  Judge 
Davidson  to  do  is  if  you  have  suggestions — I  listened  to  your  com- 
ments about  the  States  that  have  excepted  out  various  agencies.  I'd 
be  very  interested  in  what  agencies  ought  to  be  excepted  out,  in 
your  judgment,  or  if  you  just  want  to  speak  for  your  own  agency, 
that  would  also  be  appropriate. 

I  don't  know  whether  this  measure  will  move  forward  or  not.  I 
do  think  there  is  an  issue  in  some  agencies,  especially  those  agen- 
cies where  people  are  seeking  benefits,  as  to  ensuring  at  least  the 
appearance  of  impartiality.  That  is  very  important,  as  we  recognize 
in  our  canons  of  ethics.  Appearance  means  a  lot  in  the  administra- 
tion of  justice.  And  so  I  am  interested  in  whether  there  are  im- 
provements that  could  be  made  to  this  bill  that  would  resolve,  for 
the  main  part,  the  issues  and  challenges  that  you  may  see  in  it, 
so  that  we  could  at  least  look  at  them  and  sort  through  them  in 
our  own  minds. 

And  I  do  appreciate  very  much  the  testimony. 

Mr.  Gekas.  And  we  thank  the  lady.  And  we  express  our  deep 
thanks  to  the  panel  and,  in  absentia,  to  those  who  appeared  in  the 
first  panel. 

And,  with  that,  this  hearing  is  adjourned. 

[Whereupon,  at  11:23  a.m.,  the  subcommittee  adjourned.] 
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Appendix  1. — ^Response  From  the  U.S.  National  Labor 
Relations  Board  to  Representative  Zoe  Lofgren's  Questions 


UNITED  STATES  GOVERNMENT 

NATIONAL  LABOR  RELATIONS  BOARD 

Washington,  D.C.        .^0570 


April  12,  1996 


Honorable  Zoe  Lofgren 

U.  S.  House  of  Representatives 

Washington,  DC  20515 

Dear  Congresswoman  Lofgren: 

We  are  writing  in  response  to  your  questions  to  us  on  March  28  at  the 
conclusion  of  our  testimony  at  the  hearing  on  H.R.  1802  before  the  Subcommittee  on 
Commercial  and  Administrative  Law  of  the  Judiciary  Committee.  You  asked  (1 )  if  there 
are  changes  in  the  transfer  provisions  which  would  improve  the  bill;  (2)  for  comments 
on  excluding  the  judges  of  some  agencies  from  the  proposed  administrative  law  judges 
corps;  and  (3)  whether  there  might  be  other  improvements  to  the  proposed  bill  for 
assunng  the  appearance  of  ALJ  independence  which  would  resolve  the  issues  and 
challenges  we  see  in  the  bill. 

It  is  our  view  that  changing  the  transfer  provisions  would  not  be  adequate  to 
remedy  the  fundamental  problems  this  bill  would  create  for  the  administrative  agencies. 
Even  if  control  over  transfers  were  removed  from  the  council  and  given  to  the  chiefs  of 
the  borrowing  and  lending  agencies,  there  would  be  no  assurance  that  either  agency's 
needs  would  be  given  importance,  because  the  division  chiefs  are  not  responsible  to 
the  agencies  in  any  way  and  could  have  very  different  agendas  from  those  of  the 
agencies. 

With  respect  to  excluding  judges  of  some  agencies  from  any  corps,  we  see  no 
impediment  to  preserving  the  status  quo  with  respect  to  some  agencies  even  if  it  is 
deemed  necessary  to  create  a  corps  including  the  judges  of  other  agencies.  Many  of 
the  central  panels  in  the  states  do  just  that.  An  agency  by  agency  analysis  of  the 
claimed  bases  for  the  impairment  of  independence  should  develop  a  list  of  agencies  at 
which  there  are  no  grounds  for  concern.  Those  agencies  could  be  excluded  by  name 
from  the  corps.  Quasi-judicial  agencies  like  the  NLRB,  OSHRC,  and  FMSHRC  would 
be  prime  candidates  for  exclusion  from  any  corps  because  there  is  no  conflict  of 
interests  between  these  agencies  and  their  judges. 

While  we  continue  to  believe  that  there  is  no  need  for  a  corps,  it  might  be 
possible  to  devise  an  alternative  to  the  present  system  which  would  move  judges 
outside  their  present  agencies  but  would  deal  with  the  agencies'  principal  concerns. 
Those  concerns  are  preserving  the  expertise  of  the  judges  who  hear  their  cases  and 
maintaining  control  over  their  rules  and  the  number  of  judges  available  to  hear  their 
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cases  to  assure  that  their  dockets  are  handled  in  a  timely  fashion.  An  alternative 
mentioned  in  the  excerpt  from  the  ACUS  report  submitted  into  the  record  at  the  hearing 
might  be  modeled  after  the  Administrative  Office  of  the  U.S.  Courts  which  could 
separate  most  administrative  matters  from  the  agencies  while  preserving  their  voices  in 
naming  their  chief  judges,  selecting  the  judges  who  hear  their  cases,  and  determining 
the  number  of  judges  needed  to  handle  their  dockets.. 


If  we  can  be  of  any  further  assistance,  please  let  us  know. 

/j  Sincerely,  \ 

WTlliam  B.  Gould  IV     ---^  Davyj  S.  Davidson^     T^ 

Chairman  VXisief  Administrative  Law  Judge 


cc:      Subcommittee  on  Commercial 
and  Administrative  Law 
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Appendix  2. — Statement  of  Betty  Southard  Murphy,  Baker  & 

hostetler 

Chairman  Gekas,  Mr.  Reed,  and  Members  of  the  Subcommittee:' 


Thank  you  for  your  invitation  to  testify  today  concerning 
H.R.  1802  entitled  the  "Reorganization  of  the  Federal 
Administrative  Judiciary  Act."   For  the  record,  I  had  the  honor 
to  serve  as  Chairman  and  Member  of  the  National  Labor  Relations 
Board  ("NLRB"  or  "Board")  from  1975  through  1979,  when  I  resigned 
to  reenter  private  practice.   I  am  an  employment  lawyer  and  I  am 
one  of  the  relatively  few  attorneys  who  has  represented  both 
labor  and  management.   For  your  easy  reference,  I  am  attaching  a 
one -page  bio. 

From  a  Republican  viewpoint --which  is  my  viewpoint--!  say 
with  all  due  respect  that  I  find  it  hard  to  understand  why 
Congress  is  considering  a  unified  ALJ  corps  bill  again.   Similar 
bills  were  proposed  in  the  late  1970s,  again  in  the  1980s,  again 
in  the  early  1990s,  and  still  again  today.   This  bill--H.R. 
1802- -deserves  the  same  consideration  it  has  received  for  the 
past  20  years.   However,  as  one  who  believes  in  the  Republican 
agenda,  and  I  seek  the  indulgence  of  the  distinguished  Democrats 
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on  this  Subcommittee,  I  find  it  particularly  inappropriate  that 
any  Republican  Member  of  Congress  in  1996,  or  any  Democrat  for 
that  matter,  would  seek  to  establish  this  year  a  brand  new  agency 
headed  by  nine  new  Presidential  Appointees,  all  of  whom  would 
have  staff,  travel  expenses  and  other  amenities.   There  is  no 
doubt,  at  least  as  far  as  I  am  aware,  that  this  proposed  new 
"unified  corps  of  administrative  law  judges  will  cost  more  to 
administer  in  the  next  four  years  than  all  of  the  administrative 
law  judge  programs  cost  now,  even  adjusted  for  inflation. 
Whether  money  would  be  saved  by  a  uniform  ALJ  corps  in  the  next 
century  is,  at  best,  speculative. 

Frankly,  in  this  election  year,  I  would  find  it  hard  to 
explain  to  uncommitted  voters  why  Congress  is  downsizing  the 
federal  government  which  might  result  in  laying  off  current  civil 
servants  while  at  the  same  time  establishing  a  brand  new 
bureaucracy  with  brand  new  presidential  appointees  and  staff. 

My  opposition  to  this  bill --once  again- -goes  beyond  its 
bureaucratic  and  financial  implications.   I  am  not  a  lobbyist. 
This  is  only  the  second  time  that  I  have  testified  before 
Congress  since  I  resigned  from  the  NLRB.   The  first  time  was  when 
I  represented  the  American  Bar  Association  and  testified  in 
support  of  the  bill  establishing  the  Commission  on  the 
Bicentennial  of  the  U.S.  Constitution,  on  which  I  also  had  the 
honor  to  serve  under  Chief  Justice  Warren  E.  Burger.   But  when  I 
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was  invited  to  testify  on  this  bill,  I  agreed  to  do  so,  because  I 
have- -as  you  do  also- -an  eibiding  interest  in  the  fair 
administration  of  the  National  Labor  Relations  Act. 

When  I  was  Chairman,  for  example,  through  procedural  changes 
and  streamlining  the  process,  I  was  able  to  increase  productivity 
"at  the  NLRB  by  35  percent --without  anyone  working  more  overtime 
or  without  any  herculean  efforts.   Instead,  I  appointed  the 
Chairman's  Task  Force  on  the  NLRB,  with  members  from  the  United 
States  Chamber  of  Commerce,  the  AFL-CIO,  the  National  Association 
of  Manufacturers,  the  Institute  for  Collective  Bargaining,  and 
various  bar  association  leaders.   Task  Force  members,  with  an 
equal  number  from  both  labor  unions  and  management,  sat  down  and 
by  eonsenaus  recommended  procedural  changes  which  sped  up  the 
process  in  a  fair  and   even-handed  manner.   Subsequently,  the 
Board  and  the  General  Counsel  adopted  almost  100  of  the  Task 
Force's  procedural  recommendations.   I  mention  this  only  to 
emphasize  a  past  and  current  belief  that  labor  and  management 
working  together,  by  consensus,  ceui  accomplish  a  great  deal. 

In  addition,  when  I  served  as  Chairman,  I  placed  special 
emphasis  on  the  expeditious  disposition  of  cases  coming  before 
the  agency's  administrative  law  judges   Under  my  chairmanship, 
for  the  first  time,  ALJs  received  the  same  "credit"  for  settling 
cases  before  them,  as  they  received  for  trying  cases  and  writing 
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decisions.   I  convinced  Congress  tfiaF  this  was  an  appropriate 
standard  to  consider  in  the  budgetary  process. 

From  the  standpoint  of  both  management  and  labor,  ALJ 
decisions  that  are  unduly  delayed  or  are  simply  wrong,  hurt  both 
sides.   Moreover,  unresolved  unfair  labor  practice  allegations  or 
facetious  results  can  lead  to  industrial  strife  and  cause  the 
very  interruptions  to  commerce  that  the  National  Labor  Relations 
Act  was  created  to  prevent . 

Equally  important  is  that  administrative  law  judges  who  are 
charged  with  deciding  unfair  labor  practice  cases  should 
understand  what  the  National  Labor  Relations  Act  is  all  about, 
what  it  is  designed  to  prevent  and  the  realities  of  industrial 
life.   When  judges  decide  cases  incorrectly- -because  they  do  not 
understand  the  law  or  lack  experience --more  time,  effort  and 
money  are  wasted.   In  addition,  if  inexperienced  ALJs  are  sent 
out  to  hear  NLRB  cases,  there  is  a  very  good  chance  that  the 
Equal  Access  to  Justice  Act  will  be  utilized  much  more  and  the 
NLRB  could  be  required  to  pay  sums  of  money  to  reimburse 
respondents  for  legal  expenses  they  incurred  to  defend  actions 
that  would  have  been  dismissed  by  experienced  ALJs.   Satisfying 
the  twin  objectives  of  expeditious  and  fair  enforcement  of  cases 
before  the  Board  require  that  its  ALJs  be  experienced  in  labor 
law,  understand  the  procedures  and  focus  their  attention 
exclusively  on  the  NLRB's  case  load. 
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More  than  80  percent  of  those  serving  as  ALJs  today  are 
Social  Security  judges.   Fewer  than  20  percent  of  the  remaining 
ALJs  decide  cases  from  29  departments  and  agencies,  including  the 
NLRB,  the  Department  of  Labor  and  the  SEC.   It  is  easy  to  foresee 
that  if  this  unified  ALJ  corps  bill  somehow  were  to  become  the 
law,  most  of  the  interchange  would  be  between  the  80  percent 
'Social  Security  ALJs  who  presently  handle  high-volume,  short- 
duration,  and  repetitious  claims  work,  and  the  remaining  20 
percent  ALJs  who  adjudicate  more  complex  cases  for  the  other  29 
agencies.   My  testimony  is  not  intended  to  criticize  the  Social 
Security  ALJs.   They  perform  a  valuable  service.   But  mixing  the 
Social  Security  claims  cases  with  those  of  the  National  Labor 
Relations  Board,  the  Department  of  Labor,  the  Securities  and 
Exchange  Commission  and  other  such  agencies  does  not  really  make 
a  lot  of  sense  and  in  my  respectful  opinion,  really  cannot  be 
justified. 

Some  training,  of  course,  is  better  than  none,  and  H.R.  1802 
provides  for  training.  But  training  costs  money  and  how  much  can 
we  realistically  expect  "training"  to  accomplish  in  understanding 
complex  SEC  or  NLRB  issues?  And  even  if  the  training  called  for 
is  realistic  from  a  financial  viewpoint  and  even  if  more  money  is 
available  for  this  purpose- -training,  per  se,  is  still  no 
substitute  for  actual  experience. 
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Frankly,  Mr.  Chairman,  as  an  acEive  practitioner,  I  do  not 
want  to  spend  my  time  training  ALJs  at  hearings  on  what  the  NLRB 
law  is  or  should  be  or  be  forced  to  brief  elementary  points.   I 
know  that  many  of  my  colleagues  in  the  labor  bar,  on  both  sides 
of  the  table,  feel  exactly  the  same  way. 

Judges  who  are  not  too  familiar  with  NLRB  case  law  tend  to 
let  hearings  run  longer.  This,  in  turn,  leads  to  more  briefing 
and  more  appeals.  It  also  increases  the  burden  on  counsel,  the 
government,  and  increases  the  costs  to  all  parties.  As  might  be 
expected,  ALJs  who  do  not  have  experience  in  NLRB  law  also  tend 
to  reinvent  the  wheel  and  require  the  taking  of  evidence  on 
points  already  well  settled  by  the  U.S.  Supreme  Court. 

Finally,  in  the  words  of  former  0MB  Director  Bert  Lance,  "if 
it  ain't  broke,  don't  fix  it." 

I  wish  to  thank  the  Committee  for  this  opportunity  to  state 
my  views.   I  am  ready  to  answer  any  questions  you  may  have. 


Betty  Southard  Murphy 
Baker  &  Hostetler 
1050  Connecticut  Ave., 
Suite  1100 

Washington,  DC  20036 
(202)  861-1500 


N.W. 


Attachment 
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Appendix  3. — Letter  Dated  March  27,  1996,  to  CHAraMAN 
Gekas,  From  Stuart  E.  Weisberg,  Chairman,  Occupational 
Safety  and  Health  Review  Commission 

United  States  of  America 
OCCUPATIONAL  SAFETY  AND  HEALTH  REVIEW  COMMISSION 

1 120  20th  Street.  N.W..  Nin  .  Floor 
Washington.  DC  20036-3419 


Office  of  the  Chairman  Phone:  (202)  606-5 1 00 

Fax;  (202)606-5050 

March  27.  1996 


The  Honorable  George  W.  Gekas 

Chairman,  Subcommittee  on  Commercial  and  Administrative  Law 

Committee  on  the  Judiciary 

Raybum  House  Office  Building.  Room  B353 

Washington.  DC  20515 

Dear  Mr.  Chairman: 

I  am  writing  to  express  m\  opposition  to  H.  R.  1 802  as  presently  drafted  w  hich  would 
reorganize  the  Federal  administrati\  e  law  judiciar} . 

The  primar\'  objective  of  H.R.  1802  is  to  increase  administrative  law  judges*  decisional 
independence  and  to  eliminate  actual  or  perceived  partiality  based  on  the  relationship  between 
the  administrative  law  judges  with  the  agencies  whose  cases  the\'  hear.  The  bill  would  create  a 
"corps  of  administrative  law  judges"  and  all  current  judges  would  be  transferred  from  the 
administrative  agencies  where  they  now  serve.  As  I  understand  it.  much  of  the  moii\ation  for 
this  bill  is  to  solve  perceived  problems  with  some  aspects  of  the  administrative  law  s>stem. 
Unfortunately,  attempting  to  soh  e  these  perceived  problems  with  this  legislation  could  disrupt 
the  efficient  way  in  which  many  agencies  employing  ALJs  now  function.  In  particular,  we 
believe  agencies  such  as  ours,  whose  sole  purpose  is  adjudicative  and  which  are  completely 
independent  of  the  federal  agencies  whose  cases  they  decide,  should  be  excluded  from  this 
legislation. 

The  Review  Commission  is  an  independent  agency  whose  sole  ftinction  is  to  adjudicate 
health  and  safety  cases  that  the  Labor  Department  prosecutes.  There  is  no  relationship  between 
our  ALJs  and  the  Labor  Department  whose  cases  they  hear  and  decide.  We  are  not  an 
adjudicator\'  arm  of  either  the  Labor  Department  or  its  Occupational  Safety  and  Health 
Administration.  Accordingly,  our  fifteen  judges  have  no  institutional  interest  in  the  outcome  of 
the  cases  thev  decide. 
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The  Honorable  George  W.  Gekas 
March  27.  1996 
Page  Two 

Tfie  Review  Commission's  ALJs.  together  with  their  law  clerks  and  support  staff, 
comprise  almost  40  per  cent  of  our  agency  personnel,  and  their  relationship  to  the  appeal 
function  is  integral  to  the  effectiveness  and  administrative  efficiency  of  the  agencx .  For 
example,  we  are  now  working  with  our  judges  in  a  variety  of  wa\s  to  reduce  the  a\  erase  case 
processing  time  from  docketing  to  decision  --  a  time.  I  should  add.  which  would  alread>  be 
considered  enviable  ir  most  federal  courts. 

A  good  example  of  our  efforts  is  that  the  Commission  has  just  completed  rules  go\eming 
a  new  E-Z  Trial  program  which  is  designed  to  assist  the  small  emplo\  er  in  challenging  an 
OSH.A  citation  before  the  Commission  with  minimal  formalit>.  complexit>  and  cost.  This 
flexibilit>-  to  develop  rules  of  procedure  tailored  to  the  Commission's  needs  would  no  longer  be 
available  if  H.  R.  1802  were  to  become  law. 

We  also  recently  detailed  an  attorney  from  the  General  Counsel's  Office  to  assist  two 
judges  with  a  backlog  of  older  cases  awaiting  the  drafting  of  decisions.  In  addition,  we  have 
in\ested  considerable  resources  in  our  judges  in  giving  them  technical  health  and  safet\ 
instruction,  and  judicial  training,  and  in  providing  them  with  up-to-date  computer  technolog\ . 
These  efforts  are  working  well  because  we  are  all  part  of  the  same  agenc>.  but  under  H.R.  1802 
this  linkage  and  our  ability  to  effect  positive  change  would  be  destroyed. 

It  is  also  important  to  note  that  our  judges  have  complete  decisional  independence. 
Nonetheless,  as  I  learned  when  I  directed  NLRB  oversight  hearings  during  the  1980's  for  the 
House  Government  Operations  Subcommittee  on  Employment  and  Housing,  there  is  a  need  for 
the  agencN  chairman,  working  with  the  chief  judge,  to  closely  monitor  the  work  of  its  judges  to 
ensure  that  certain  cases  don't  collect  dust.  This  is  a  responsibility  I  take  seriousl> .  Our  ability 
at  the  Commission  to  monitor  our  judges'  cases  and  adjust' their  workloads  would  be  lost  under 
H.R.  1802  because  they  would  no  longer  be  "our  judges." 

Under  the  ALJ  corps  bill  there  would  be  a  loss  of  specialization  and  program  e.xpertise  as 
our  judges  get  lumped  together  with  judges  from  EPA.  NRC  and  Mine  Safety.  As  a  result  the 
decisional  process  would  almost  assuredly  be  slowed  and  decisions  would  most  likeh  be  of 
lower  quality  as  non-Review  Commission  judges  were  asked  to  decide  highly  technical  worker 
health  and  safety  cases.  The  negative  impact  of  this  is  clear  ~  employers  would  incur  greater 
expense  and  wait  longer  for  decisions,  while  workers  would  suffer  because  under  the 
Occupational  Safety  and  Health  Act  employers  who  contest  safety  or  health  citations  issued  b> 
the  Labor  Department  need  not  abate  hazardous  conditions  until  there  is  a  final  Re\  iew 
Commission  order.  Under  such  circumstances,  America's  working  men  and  women  would  be 
subjected  to  lengthened  periods  of  exposure  to  job  safety  hazards. 
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The  Honorable  George  W.  Gekas 
March  27,  1996 
Page  Three 

Although  the  Commission  opposes  H.R.  1802.  we  would  be  willing  to  work  with  you  to 
amend  the  bill  to  exclude  purely  adjudicative  agencies  such  as  ours,  and  we  also  believe  that 
there  ma\'  well  be  administrative  alternatives  which  could  address  the  concerns  that  generated 
this  bill. 

Thank  you  for  your  consideration  of  my  written  views,  and  I  would  ask  that  this  letter  be 
placed  in  the  record  of  hearings  on  H.R.  1802. 

Yours  ver>'  truly, 


^^tu^oAi:  S..  "^ju/iJUa^ 


Stuart  E.  Weisberg 
Chairman 


cc:    The  Honorable  Henry  J.  Hyde.  Chairman.  Comminee  on  the  Judiciar> 

The  Honorable  Jack  Reed.  Ranking  Member.  Subcomminee  on  Commercial  and 
Administrative  Law 
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Appendix  4. — Statement  of  Fredric  H.  Fischer,  Attorney, 
Seyfarth,  Shaw,  Fairweather  &  Geraldson 

I  have  been  practicing  labor  law  for  over  25  years  and  served  as  an  NLRB  attorney 
for  two  (2)  years  in  Washington.  D.C. /Division  of  Advice  ~  that  branch  of  the  General 
Counsel's  office  which  handles  novel  and/or  complicated  legal  issues  from  the  NLRB's 
various  offices  throughout  the  country  —  and  two  (2)  years  as  an  investigator,  case  prosecutor 
and  Hearing  Officer  in  Region  13  (Chicago).   Since  leaving  the  government  in  1972, 1  have 
been  an  associate  and  currently  a  partner  with  Seyfarth,  Shaw,  Fairweather  &  Geraldson  in 
both  the  New  Yoiic  and  Chicago  offices.   I  am  currently  Management  Chair  of  the  American 
Bar  Association's  NLRB  Practice  and  Procedure  Committee  and  one  of  25  select 
Management  Spokespersons  appointed  to  the  NLRB  Advisory  Panel,  the  purpose  of  which  is 
to  advise  the  NLRB  on  changes  in  procedure  to  expedite  case  processing  and  improve  service 
to  the  public.  The  views  expressed  herein  are  my  own  and  do  not  represent  the  views  of  the 
American  Bar  Association  or  its  bi-partisan  Committee. 

Seyfarth,  Shaw,  Fairweather  &  Geraldson  ("SSF&G')  is  one  of  this  country's 
preeminent  law  firms  representing  management  in  labor  and  employment  law  matters  both 


189 

Page  2 
here  and  abroad.   The  Firm  has  vast  experience  in  issues  related  to  labor  law  and  has  been 
extensively  involved  in  the  development  of  the  law  through  its  historical  and  broad 
participation  in  agency  and  court  proceedings  throughout  the  country.   Indeed,  over  the  past 
five  decades,  SSF&G  lawyers  have  argued  and  presented  landmailc  cases  before  tribunals 
including  the  NLRB,  the  United  States  Supreme  Court  and  a  myriad  of  federal  ^ipellate  and 
district  courts. 


OVERVIEW 


I  am  writing  to  express  my  on>osition  to  H.R.  1802.  the  proposed  Illation  that 
would  create  a  "corps"  of  federal  Administrative  Law  Judges  in  a  single  agency.   In  essence, 
H.R.  1802  seeks  to  combine  lU  federal  administrative  law  judges  ("AUs")  into  a  single  pool 
or  "corps"  from  which  a  "Chief  AU"  would  assign  judges  to  bear  cases  formeriy  beard  by 
agency-<ledicated  ALJs  woridng  exclusively  within  a  particular  agency.   While  the  proposed 
legislation  strives  to  address  perceived  problems  regarding:   (1)  the  intependence  of  ALJs 
from  their  respective  agencies,  and  (2)  inefficiencies  in  the  current  system.  I  leqiectfully 
submit  that  the  proposed  legislation  acconq)lishes  neither  objective  effectively  and,  indeed, 
itself  creates  a  myriad  of  other  related  problems. 
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COMMENTS  AND  CONCERNS 


First.  H.R.  1802  ultimately  provides  for  a  mechanism  by  which  uniform  procedural 
rules  would  apply  to  all  agency  cases.   New  rules  broad  enough  to  apply  to  all  administrative 
proceedings  would  be  particularly  harmful  to  practice  before  the  NLRB  which,  over  the  last 
60  years,  has  studiously  and  cautiously  developed  its  own  precisely  reflned  procedural  rules 
in  an  effort  to  streamline  proceedings  with  consideration  to  the  elements  of  due  process 
juxtiqx>sed  iq>on  providing  a  scrupulously  high  degree  of  specialized  knowledge  in  labor  law 
and  in  some  of  its  more  arcane  subject  matter.   Imposing  uniform  rules  would  sacrifice  well- 
established  and  proven  rules  which  have  served  the  NLRB  and  its  litigants  well  in  favor  of 
rigid  and  burdensome  rules  which  may  not  prove  expeditious  in  NLRB  proceedings. 

Second,  the  case-staffing  provision  permits  assigimient  of  particular  ALJs  to  cases 
regardless  of  any  correlation  between  the  ALJ's  ejqiertise  and  the  substance  of  the  dispute. 
This  procedure  may  present  the  opportunity  for  the  assignor  to  react  to  perceived  priorities  of 
those  who  secured  the  Chief  ALJ's  appointment.   Without  discounting  the  importance  of 
other  agencies  and  their  respective  policy  missions,  the  ability  to  shift  judicial  resources  away 
from  the  NLRB  because  of  other  perceived  priorities  would  create  clogged  dockets  and 
greater  backlog  which  are  particularly  inimicable  to  the  NLRB's  statutory  directive  to 
focilitate  the  free  flow  of  commerce  by  reducing  labor  strife.   In  First  National  MaJIlffiyy 
Corp.  V.  NLRB.  101  S.Ct.  2S73,  2578  (1981).  for  example,  no  less  an  august  body  than  the 
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United  States  Supreme  Court  described  the  primary  and  rudimentary  objectives  of  the  law  as 

follows: 

A  fundamental  aim  of  the  National  Labor  Relations  Act  is  the 
establishment  and  maintenance  of  industrial  peace  to  preserve 
the  flow  of  interstate  commerce.   Central  to  achievement  of  diis 
purpose  is  the  promotion  of  collective  bargaining  as  a  method  of 
defusing  and  chanelling  conflict  between  labor  and  management. 

A  shoruge  of  AUs  which  causes  lengthy  delays  in  adjudication  prevents  the  resolution  of 

collective  bargaining  disputes  and  obstructs  commercial  activity.   These  obstructions  then 

result  in  incalculable  economic,  social  and  personal  costs. 

Third,  to  the  extent  the  Bill  is  offered  to  respond  to  the  perception  that  AUs  become 
dependent  on  their  respective  ageiKies  resulting  in  bias  in  support  of  a  particular  agency's 
agenda,  this  perception  is  belied,  with  speciflc  regard  to  the  NLRB,  by  both  labor  aod 
management's  virtually  unanimous  opposition  to  this  proposed  legislation.   The  paucity  of 
evidence  suggesting  that  ALJs  are  pressured  by  NLRB  persoimel  to  reach  certain  substantive 
outcomes  consistent  with  a  political  agenda  establishes  that  this  problem  is,  in  essence, 
nonexistent.   Were  it  so,  as  is  currently  the  case  on  other  issues.  Congress  would,  no  doubt, 
have  heard  the  thunderous  protests  of  NLRB  practitioners  on  both  sides.   Indeed,  the 
NLRB's  current  guidelines  so  effectively  maintain  propriety  among  its  ALJs  that  I  can  think 
of  not  a  single  case  where  the  spectre  of  judicial  bias  in  this  context  has  seriously  reared  its 
ugly  head! 

Fourth,  the  proposed  legislation  fails  to  support  the  claim  that  it  is  a  cost-saving 
measure.   Estimates  that  "streamlining"  or  "consolidating"  ALJs  into  a  monolithic  structure 
would  permit  the  elimination  of  duplicative  staff  and  office  costs  are  speculative  at  best. 
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More  inip>ortantly,  the  loss  of  expertise  resulting  ftx>m  the  combination  of  all  AUs  into  a 
single  pool  undeniably  yields  secondary  costs  that  will  far  exceed  any  initial,  evanescent 
savings  created  by  H.R.  1802.'   In  essence,  AUs  unfamiliar  with  the  sophisticated  and 
complex  nature  of  the  NLRB  case  law  will  likely  either  produce  work  of  a  lesser  caliber  or 
necessarily  be  forced  to  spend  inordinate  amounts  of  time  rendering  decisions  and/or 
preparing  for  cases.   In  either  case,  the  cost  to  both  the  federal  government  and  the  private 
sector  increases  at  the  bottom  line  as  well  as  driving  up  costs  resulting  from  what  I  would 
perceive  as  an  increase  in  administrative  and  judicial  appeals.   Stated  otherwise,  H.R.  1802 
is  diametrically  opposite  to  the  underlying  bases  supporting  the  creation  of  administrative 
adjudication  (such  as  that  created  under  the  NLRA)  rather  than  leaving  ail  adjudicative 
functions  to  conventional  courts  ~  to  increase  the  efficiency  of  dispute  resolution  through  the 
use  of  less  formal  tribunals  which  have  developed  expertise  in  discrete  areas  of  the  law. 

The  notions  underlying  this  proposed  statute  seem  to  backpedal  from  years  of  broad 
and  accepted  practice  by  constraining  the  development  of  agency  expertise  -  a  critical  need 
in  this  highly-emotional  and  potentially  confounding  area  of  law.   The  prospect  of  judges 
trained  to  understand  the  nuances  of  various  disabilities  under  the  Social  Security  Act  called 
upon  to  hear  a  case  involving  an  unlawful  secondary  boycott,  the  conversion  of  an  economic 
to  an  unfair  labor  practice  strike  or  8(e)  hot  cargo  agreement  issues  essentially  translates  to 
longer  and  costlier  litigation  for  the  parties  while  they  educate  the  ALJ  apropos  the  historical 


'    Arguments  that  specialized  divisions  of  AUs  will  preserve  the  expertise  of  the  current 
system  of  specialized  judges  are,  at  best,  disingenuous.    A  true  preservation  of  expertise 
would  require  rigid  restrictions  on  assigning  judges  to  cases  beyond  their  division.    This 
would  inherently  defeat  the  purpose  of  a  single  pool;  Lfi*..  to  increase  flexibility  in  staffmg 
cases  before  federal  administrative  agencies. 
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development  and  subtleties  of  these  intricate  areas  of  labor  law.^  On  the  other  hand,  how 

well  would  an  ALJ  with  labor  law  experience  fare  wading  through  the  quagmire  of 

environmental  regulations  and  law?  The  end  result,  under  virtually  any  scenario,  would  be 

the  high  price  of  poorly-reasoned  decisions  which  are  more  likely  to  be  appealed  at  additional 

costs^  to  all  concerned,  including  the  agency  and  federal  judiciary  required  to  exercise  a 

heightened  standard  of  review  to  ensure  the  consistent  development  of  the  particular  body  of 

law  ~  to  say  nothing  of  the  cost  of  misguided  legal  precedent. 

Indeed,  the  United  States  Supreme  Court  has  recognized  the  Board's  expertise  on 

these  esoteric  issues  and  defers  to  it  preciselv  because  of  its  experience  and  understanding. 

Thus,  in  NLRB  v.  Erie  Resistor  Corp..  the  Coun  recognized  the  importance  which  Congress 

placed  upon  the  development  by  the  NLRB  of  the  technical  expertise  necessary  to  effectively 

resolve  disputes  involving  complex  labor  law  questions: 

Here,  as  in  other  cases,  we  must  TKQSnVf  the  Board's  special 
function  of  applvine  the  general  provisions  of  the  Act  to  the 
complexities  of  industrial  life.  ...  and  of  "(appraising) 
carefully  the  interests  of  both  sides  of  any  labor-management 
controversy  in  the  diverse  circumstances  of  particular  cases" 
from  its  special  understanding  of  'the  actualities  of  industrial 
relations. "...  "The  ultimate  problem  is  the  balancing  of 
conflicting  legitimate  interests.   The  function  of  striking  that 
balance  to  effectuate  national  labor  policy  is  often  a  difficult  and 


^    Social  security  judges,  for  example,  do  not  preside  over  lengthy,  adversarial  or 
contested  proceedings  requiring,  among  other  things,  credibility  resolutions,  in  contrast  to 
NLRB  judges  who  do  so  on  a  regular  basis. 

^    Lengthy  litigation  necessarily  results  in  additional  staff  to  deal  with  overloaded 
dockets.   Reduced  ALJ  expertise  further  translates  into  heightened  scrutiny  by  an  agency  or 
courts  which  currently  can  more  easily  defer  to  an  ALJ's  fmdings.  Ss.  Simon  v.  Simmons 
Food.  Inc..  49  F.3d  386  (8th  Cir.  1995). 
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delicate  responsibility,  which  the  Congress  committed  primarily 
to  the  National  Labor  Relations  Board,  subject  to  limited  judicial 
review." 

83  S.Ct.  1139,  1150  (1963)  (emphasis  added)  (ciutions  omitted). 


CONCLUSION 


The  elimination  of  specialized  AUs  simultaneously  eliminates  the  ability  of  federal 
agencies  to  accomplish  their  policy  missions  through  adjudication.   For  example,  the 
National  Labor  Relations  Act  was  created  to  facilitate  the  process  of  collective  bargaining 
and  the  NLRB  has  pursued  that  policy  goal  primarily  through  its  adjudicative  processes 
rather  than  rulemaking.   Eliminating  the  specialized  ALJ  at  the  initial  stages  of  the  dispute 
resolution  process  would  severely  hamper  the  NLRB's  ability  to  accon^lish  its  statutory 
directive. 


SEYFARTH,  SHAW,  FAIRWEATHER 

&  GERALDSON 
55  East  Monroe  Street 
Suite  4200 

Chicago,  Illinois  60603 
<312)  346-8000 


Dated:   March  27,  1996 
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Appendix  5.— Letter  Dated  Mach  20,  1996,  to  Chairman  Gekas, 
From  David  R.  Hols,  Attorney,  Felhaber,  Larson,  Felon  & 
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Felhaber  Larson 

Fenidn6'Vogt 


A  Professional  Assooation  of  Attorniys  at  Law 


4200  First  Bank  Place 

601  Second  Avenue  Soimt 

MiNNtAKXis,  Minnesota  55402-4302 

612  3396321  •  Facsimiu  612  338-0535 

David  R.  Hols 
(612)  373-8429 


2 100  Minnesota  Worlo  Trade  Centek 

30  East  Seventh  Stuett 

SAl^^■  Paul  Minnesota  55101-4901 

612  222-6321  'Facsimiu  612  222-8905 


March  20,  1996 


The  Honorable  George  W.  Gekas 
U.S.  House  of  Representatives 
Chairman,  Subcommittee  on  Commercial 

and  Administrative  Law 
B353  Raybum  House  Office  Building 
Washington,  D.C.  20515-6218 

Re:  HR  1802 


Dear  Congressman  Gekas: 

This  letter  is  written  in  opposition  to  HR  1802  which  I  understand  is  before  your 
subcommittee  for  hearing  in  the  near  future.  1  am  the  management  co-chair  of  a  subcommittee 
on  Administrative  Law  Judges  of  the  Committee  on  Practice  and  Procedure  before  the 
National  Labor  Relations  Board  which  is  a  component  of  the  American  Bar  Association.  That 
credential  is  offered  to  state  my  qualifications  in  the  subject  matter  of  this  letter  and  not  to 
suggest  that  I  in  any  way  speak  for  the  American  Bar  Association.  I  understand  that  the 
Union  Co-chair  of  my  subcommittee,  Fred  Cloppert  is  also  writing  to  you  expressing  the  same 
view  as  I  here  express. 

The  opposition  to  the  above  bill  I  am  expressing  in  this  letter  is  unique  in  that  it  states 
a  long  standing,  and  widely  held  consensus  of  our  committee  members  who  are  labor  and 
management  practitioners  before  the  National  Labor  Relations  Board  that  the  bill  is  unsound 
and  would  be  inimical  to  the  administration  of  justice  under  the  National  Labor  Relations  Act. 
The  practice  of  labor  relations  law  before  the  NLRB  is  a  highly  refmed  specialty  requiring 
years  of  experience  to  develop.  The  Corps  Bill,  if  passed,  would  inevitably  dilute  the 
expertise  of  Administrative  Law  Judges  who  are  to  hear  cases  under  the  Act  It  is  consensus 
of  labor  and  management  practitioners  on  our  committee  that  for  that  reason  it  simply  would 
not  be  workable.  There  are  numerous  other  reasons  we  believe  the  law  should  not  be  enacted, 
but  the  level  of  specialized  skill  required  of  ALJs  for  cases  under  the  NLRA  is  one  of  the 
more  compelling.  Please  remember  that  the  original  concept  of  administrative  agencies 
includes  bringing  expertise  to  bear  on  a  specialized  subject.  Passage  of  the  above  bill  would 
run  counter  to  that  purpose. 
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We  recognize  that  the  bill  in  its  present  form  attempts  to  deal  with  the  need  for  special 
expertise.  However,  attempting  to  deal  with  a  fundamental  defect  which  undermines  the 
justification  for  the  law  in  the  first  place  is  no  argument  for  its  passage. 


Very  truly  yours, 
David  R.  Hols 


cc:       Henry  J.  Hyde 
Bob  Inglis 
Steve  Chabot 
Michael  Patrick  Flanagan 
BohBarr 
^^J^Rced 
John  Bryant 
Jerrold  Nadler 
Robert  C.  Scott 
Fred  Cloppert 
David  S.  Davidson 
Fredric  M.  Fischer 
Rocco  Solimando 


I 
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Appendix  6.— Letter  Dated  March  27, 1996,  to  Hon.  Jack  Reed, 
From  Rocco  A.  Solimando,  Assistant  General  Counsel,  New 
York  State  United  Teachers 
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NodO-Cohn 
AmdMt  Ccncni  CouoMt 


March27,1996  ^*^ 


The  Honorable  Jack  Reed 
U.S.  House  of  Representatives 
House  Judiciary  Subcommittee  on 
Commercial  and  Administrative  Law 
1 1 1  Cann<Mi  House  Office  Building 
Washington,  DC  205  iS 

OppositioD  to  ALJ  Corps  Bill  (H.R.  1802) 

Dear  Congressman  Reed: 

In  over  thiity-eight  years  of  practicing  law,  I  have  had  the  opportunity  to  represent 
management  and  labor  in  both  the  public  and  private  secton.  For  over  seventeen  of  those 
years,  I  have  been  a  member  of  the  Practice  and  Procedure  Committee  of  the  American  Bar 
Association,  and  am  currently  the  Committee's  Union  Co-Chair.  My  purpose  in  writing  this 
letter,  which  I  do  only  in  the  capacity  of  a  private  attorney  and  not  on  behalf  of  the  Amcican 
Bar  Association,  its  Practice  and  Procedure  Committee,  or  the  New  York  State  United 
Teachers,  is  to  express  opposition  to  the  AU  Corps  Bill  (H  JL  1 802). 

It  is  my  understanding,  under  this  proposed  bill,  that  the  preseot  group  of  NLRB 
administrative  law  judges  will  be  merged  into  a  broader  division  of  labor  relations. 

If  this  occurs,  complex  litigation  before  the  Board,  requiring  a  sophisticated  knowledge  of 
labor  relations  law  practice  and  the  understanding  of  a  large  body  of  law  developed  by  the 
Board  and  die  comts  over  a  sixty  (60)-year  period,  could  te  assigned  to  judges  with  little,  if 
any,  NLRB  background.  Both  practitioners  and  the  Board  rely  on  the  expertise  of  the  NLRB 
judges.  Petitioners  do  not  want  to  have  to  educate  judges  each  time  they  appear  before  them, 
for  it  prolongs  hearings  and  increases  the  costs  to  the  litigants.  The  Agency's  current  level 
of  expertise  results  in  an  extremely  high  settlement  rate,  which  most  feel  would  be 
jeopardized  if  the  parties  were  forced  to  litigate  before  inexperienced  administrative  law 
judges. 


lS9WatfRe«l  Boa  ISOO&AlbMy.  NY  122125006  •  51MS9S400 


Hon.  J.  Reed 
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Additionally,  H.R.  1802,  as  I  understand  it,  would  not  guarantee  that  a  sufficient  number  of 
judges  be  assigned  to  NLRB  work  to  assure  prompt  disposition  of  cases. 

Finally,  the  sharp  budget  reduction  suffered  by  the  NLRB  has  forced  the  Agency  to  consider 
and  respond  with  plans  for  staff  cut-backs. 

The  Corps  bill,  if  passed,  in  my  opinion,  would  result  in  a  substantial  negative  impact  on  the 
NLRB's  continuing  ability  to  enforce  the  National  Labor  Relations  Act  and  maintain  labor 
peace. 


ly  yours, 


occo  A.  Solimando 


RAS/srkcwa  1 141 
/S4I0 
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Appendix  7.— Letter  Dated  March  22, 1996,  to  Hon.  Jack  Reed, 
From    Frederick   G.    Cloppert,   Jr.,   Attorney,    Cloppert, 

PORTMAN,  SaUTER,  LaTANICK  &  FOLEY 


MARK  A  FOLEY 
FREDERICK  G  ClOPFERT.  JR 
FREDERIC  A  PORTMAN 
DAVID  G  LATANCK 
ROBERT  W  SAUTER 
ROBERT  L  WASHBURN 
STANUYl  MYERS 
WALTER  J  GERHARDSTEM 
MICHAEL  J  HUNTER 


g^^ 


AnORNEYS  AT  LAW 

225  EAST  BIJOAD  STREET 

COLUMBUS.  OHIO  43215-379. 

TELEPHONE   (614)461.4456 

FAX  (614)  461-0072 

FAX  (614)  621-6293 


March  22.  1996 


RUSSEa  E    CARNAHAN 
GRANT  D  SHOUB 
SUSAN  HAYEST  KOZLOWSW 
CHARLES  J  SMITH 
DANIEL  G  ROHLETTER 
WIUIAMJ  STEELE 
NANCY  E  LEECH 
DEBRAD  PAXSON 


The  Honorable  Jack  Reed 
Subcomminee  On  Commercial 
And  Administrative  Law 
U.S.  House  of  Representatives 
B353  Raybum  HOB 
Washington.  DC  20515-6218 


Re:       HR  1802 


Dear  Congressman  Reed: 

This  letter  is  wrinen  in  opposition  to  HR  1802  which  I  undersund  is  before  your 
subconunittee  for  hearing  in  the  near  future.   I  am  the  Labor  co-chair  of  a  subcommittee  on 
Administrative  Law  Judges  of  the  Committee  on  Practice  and  Procedure  before  the  National 
Labor  Relations  Board  which  is  a  component  of  the  American  Bar  Association.   That 
credential  is  offered  to  state  my  qualifications  in  the  subject  matter  of  this  letter  and  not  to 
suggest  that  I  in  any  way  speak  for  the  American  Bar  Association.   I  understand  that  the 
Management  Co-chair  of  my  subcomminee.  Dave  Hols,  is  also  writing  to  you  expressing  the 
same  view  as  I  here  express. 

The  opposition  to  the  above  bill  1  am  expressing  in  this  letter  is  unique  in  that  it  states 
a  long  standing,  and  widely  held,  consensus  of  our  committee  members  who  are  labor  and 
management  practitioners  before  the  National  Labor  Relations  Board  that  the  bill  is  unsound 
and  would  be  inimical  to  the  administration  of  justice  under  the  National  Labor  Relations 
Act.   The  practice  of  labor  relations  law  before  the  NLRB  is  a  highly  refined  specialty 
requiring  years  of  experience  to  develop.   The  Corps  Bill,  if  passed,  would  inevitably  dilute 
the  expertise  of  Administrative  Law  Judges  who  are  to  hear  cases  under  the  Act.   It  is 
consensus  of  labor  and  management  practitioners  on  our  committee  that  for  that  reason  it 
simply  would  not  be  workable. 

When  I  graduated  from  Georgetown  University  Law  Center  in  1972,  I  renimed  to 
Ohio,  working  as  the  sole  law  clerk  for  a  justice  of  the  Ohio  Supreme  Court,  William  B. 
Brown.   In  that  position,  the  judge  and  I  worked  on  opinions  in  a  wide  variety  of  areas  from 
sute  ux  to  personal  injury  to  constitutional  law.   In  that  practice  the  shortcomings  of  a 
generalist  were  observed,  and  the  necessity  for  specialization  was  noted.   The  same  need  for 
specialization  applies  here,  for  labor  law  and  social  security.   There  are  numerous  other 
reasons  we  believe  the  law  should  not  be  enacted,  but  the  level  of  specialized  skill  required 
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of  ALIs  for  cases  under  the  NLRA  is  one  of  the  more  compelling.   Please  remember  that  the 
original  concept  ot  administrative  agencies  includes  bringing  expertise  to  bear  on  a 
specialized  subject.   Passage  of  the  above  bill  would  run  counter  to  that  purpose. 

Sincerely  yours. 


FGC/adc 


Subcommittee  Sub-Chairs 
Dave  Hols 
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Appendix  8. — Letter  Dated  March  28,  1996,  to  Chairman 
Gekas,  From  Mary  Lu  Jordan,  Chairman,  Federal  Mine 
Safety  and  Health  Review  Commission 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW  COMMISSION 

1730  K   SmOT  NW,  «TH  FLOOR 
WASHMOTON.  D.C.  200M 

OmCE  OF  THE  CHAIRMAN 


March  28, 1996 


The  Honorable  George  W.  Gekas 

Chairman 

Subcomminee  on  Commercial  and  Administrative  Law 

Committee  on  Judiciary 

U.S.  House  of  Representatives 

Room  B3S3,  Raybum  House  Office  Building 

Washington,  D.C.  20515 

Dear  Chairman  Gekas: 

We  appreciate  this  opportunity  to  offer  our  views  on  HR  1802  the  Reorganization  of  the 
Federal  Administrative  Judiciary  Act.  The  Commission  strongly  opposes  this  legislation.  An 
administrative  law  judge  (ALJ)  corps  would  severely  impair  the  expert  and  efficient  disposition 
of  mine  safety  and  health  cases  by  this  Commission's  ALJs. 

The  Commission  is  an  independent,  adjudicative  agency  that  provides  administrative  trial 
and  appellate  review  of  legal  disputes  arising  under  the  Federal  Mine  Safety  and  Health  Act  of 
1 977  (Mine  Act).  It  is  concerned  solely  with  adjudication;  it  does  not  regulate  or  enforce. 
Hence,  its  independence  precludes  any  potential  bias  or  partiality  on  the  part  of  its  ALJs. 

Three  main  categories  of  cases  are  brought  before  the  Conunission:  cases  by  mine 
operators  who  seek  to  vacate  or  modify  an  enforcement  order  or  citation  issued  by  a  federal  mine 
inspector,  cases  by  the  Secretary  of  Labor  for  civil  penalties  and  other  enforcement  remedies; 
and  cases  by  miners  for  relief  from  alleged  workplace  safety  and  health  discrimination. 

The  cases  brought  before  the  Commission  involve  legal,  procedural  and  technical  issues 
that  demand  of  our  judges  a  thorough  knowledge  of  the  Mine  Act,  the  implementing  regulations 
and  a  very  complex  body  of  case  law.  Our  judges  also  require  a  broad  knowledge  of  modem 
mining  technology. 
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The  expertise  of  the  Commission's  judges  in  hearing  and  deciding  cases  has  sustained 
high  productivity  and  efiBciency  in  case  disposition.  Case  dispositions  per  ALJ  have  increased 
fitnn  131  in  FY  1988  to  330  in  FY  199S.  Mine  safety  cases  are  litigated  by  the  Solicitor's  Office 
in  the  Department  of  Labor  and,  to  a  large  extent,  by  a  specialized  segment  of  the  private  bar. 
However,  many  mine  operators  and  miners  who  appear  before  the  Conmiission  are  not 
represented  by  counsel  and  others  are  represented  by  counsel  who  have  little  familiarity  with  the 
■Mine  Act  Commission's  ALJs  experienced  in  miite  safety  and  health  ensure  fair  hearings  and 
save  time  and  expense  for  both  government  and  private  litigants.  Eighty  percent  of  the 
approximately  1 ,300  ALIs  who  are  employed  by  the  Social  Security  Administration  conduct 
non-adversarial  hearings.  It  would  not  be  reasonable  to  expect  these  judges  to  conduct 
adversarial  hearings  and  rule  on  evidentiary  issues  in  mine  safety  cases  with  the  same  efficiency 
as  the  current  group  of  judges  dedicated  to  these  cases  at  the  Commission.  We  do  not  dispute  the 
fact  that  non-Conmiission  judges  could  learn  the  complex  field  of  mining  as  well  as  health  and 
safety  law.  However,  we  believe  that  the  relative  frequency  with  wMch  non-commission  judges 
would  be  assigned  these  cases  would  prevent  them  from  gaining  the  necessary  expertise  for 
efficient  case  disposition  processing.  Thus,  enactment  of  HR  1 802  would  adversely  siffect  the 
fairness  and  the  efficiency  with  vAich  cases  are  being  heard  and  decided.  The  result  would  be 
delays  in  adjudication,  which  Congress  sought  to  avoid  in  the  Mine  Act  Furthermore,  it  is  also 
likely  that,  due  to  the  lack  of  expertise,  decisions  issued  by  non-Commission  judges  would  result 
in  a  higher  appeal  rate. 

Commission  ALJs  were  invested  by  Congress  with  authority  that  they  have  used  to  great 
effect  and  stand  to  lose  under  a  judge  corps  bill.  A  Conmiission  judge's  findings  of  fact  are 
conclusive  if  supported  by  substantial  evidence,  the  standard  traditionally  used  by  the  federal 
courts  in  their  review  of  final  agency  actions.  Review  of  a  judge's  decision  and  the  grounds  for 
such  review  are  circumscribed  under  the  Mine  Act.  The  statutory  deference  accorded  to  trial 
decisions  in  mine  safety  and  health  cases  makes  sense  only  in  the  context  in  which  it  was 
enacted,  where  the  judges  v/ho  hear  and  decide  these  cases  in  the  first  instance  are  experts.  Of 
4,837  ALJ  case  dispositions  in  FY  1995,  only  82  were  af)pealed  to  the  Commission.  Review  by 
the  Commission  and  by  the  U.S.  Courts  of  Appeals,  as  provided  in  the  Mine  Act,  relies  on  expert 
AU  development  of  the  hearing  record. 

This  Conmiission  has  opposed  earlier  versions  of  this  bill,  beginning  with  the  98th 
Congress  and  continuing  in  subsequent  Congresses.  It  is  the  considered  view  of  this 
Commission  and  its  administrative  law  judges  that  HR  1802  is  counterproductive  to  the  goals  of 
this  agency  as  expressed  by  Congress:  the  independent,  fair  and  expeditious  disposition  of  mine 
safety  and  health  disputes.  However,  the  Commission  would  be  willing  to  explore  other 
alternatives  to  address  concerns,  whether  they  be  real  or  perceived,  that  have  prompted  this 
legislative  proposal. 
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The  Honorable  Henry  J.  Hyde 
March  28. 1996 
Page  3 


We  q>preciate  the  opportunity  to  comment  on  this  legislation  and  ask  that  this  letter  be 
included  in  the  record. 


Sincerely, 

Mary  Lu  Jordan 
Chaimuin 
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Appendix  9.— Memorandum  Dated  February  28,  1996,  to  House 
Committee  on  the  Judiciary,  Subcommittee  on  Commercial 
and  Administrative  Law,  From  the  Congressional  Research 
Service,  the  Library  of  Congress 


(^ 


Consnnonal  Raaeareh  Service  •  The  LSarny  of  Coognei  •  Wufamgton,  D.C.  20540-7000 


Fdmiuy  28, 1996 

TO  Booie   Conmuttee   on   the  Judidaiy,   CommereuJ   and 

Attention:  Raormond  Smietanka/CharleB  Kern 
FKOM  Anericen  Lew  DhrieiaB 

SUBJECT  Surrey  on  Adminietrethre  Lew  Judfe  Aetmly 


Punuant  to  jrour  raqueit,  attached  are  the  raeulta  of  e  aunrey  regerding  the 
aetivitiae  of  Administrathra  Law  Judgea  (ALJa)  praeiding  et  varioua  Federal 
efsnciea.  In  conducting  tfae  aurvay,  we  aeleeted  thirteen  of  the  thirty  afendea 
end  departmenta  that  preaently  employ  ALJa  end  grouped  them  into  three 
eategoriee,  according  to  the  eppmiimata  eixe  of  the  agency.  Tba  agendee 
aeleeted  include:  the  Department  of  Agriculture;  the  Department  of  Houaing  and 
Urban  DeYelopment;  Interior;  Labor;  Federal  Communicationa  Commiaaion; 
Federal  Energy  Regulatory  Commiaaion;  Saeuritiee  and  Exchange  Commiaeion; 
Food  and  Drug  Adminiatration;  Environmental  Protection  Agtoey,  Iteit 
Systema  Protection  Board;  National  Labor  Relatione  Board;  Commodity  Futnrea 
Treding  Commiaeion;  end  the  Federal  Meritime  Commiaaioo. 

In  fontarting  eecfa  egency,  we  requeated  eggregate  etatiatical  data  reflecting 
ALJ  activity  for  fiaeal  yeer  199S,  aa  well  aa  other  informetion  related  to  the 
oompoeition  of  the  ALJ  atafXl  Sperificelly,  agenciee  were  eaked  to  provide 
inCnmation  regarding:  (1)  the  varioua  atatutory  authority  by  whidi 
a4iudieetiona  are  conducted  at  the  egency;  (2)  ALJ  workloed  for  fiaeal  year  199S 
Ox.,  tfae  number  of  eaaee  diapoeed  of  during  that  period);  (3)  the  extant  of  any 
backlog  in  caaae  at  the  end  of  FY  1995  (lc,  caaee  pending  a  heering  or  ALJ 
dedaion);  (4)  the  'average  duration'  of  a  typical  adjudication  profeeiting;  end  (6) 
tfae  averege  tenure  of  ALJa  at  the  agenqr. 

In  addition,  we  have  provided  aggregate  infbnnation,  obtained  from  the 
OfDee  of  Pereoiuiel  Management,  on  the  number  of  ALJa  at  each  egency  and 
ALJ  pay  ratee  (including  eddenda). 

In  '•«ity>iif*itig  the  eurvey,  e  number  of  reepondente  noted  that  tfae 
infbrmation  aou^t  may  not  aecurataty  reflect  ALJ  productivity  at  the  egenqr. 
On  the  iaeue  of  'bedclog'  for  example,  many  queetioned  the  utility  of  obteining 

rorh  inf'Tmia*i''n  —J**""**  ■  »U^  ,,„ifnr,^  li^mtimarlr*  hy  Mlitoti  to  iw  . .MtiM  tha 

term.    Similarly,  reepondente  eipi  eeee  J  caution  wfaan  denoting  en  'average 
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duration'  for  a  'typical*  abjudication  beeauae  the  length  of  the  proceeding  varies 
with  the  nature  and  complexity  of  the  lubject  matter. 

In  an  effort  to  provide  the  committee  with  the  moat  uaefbl  information, 
where  appropriate,  we  have  included  responses  mads  by  the  agengr  contact 
person;  particularly  with  regard  to  questions  relating  to  backlog. 

We  hope  this  information  is  helpftil  to  the  Committee.  Please  contact  us 
if  we  can  be  of  any  ftirther  assistance. 


DianeDulftr  t\      ^ 

f     Kevin  B.  Greely  A 

Legislative  Attorneys  ^ 
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Total  number  ^t  ATrt^ff  o"  Board  bv  Agency' 
(November  199S) 


ALJa 

SrALJa 

Total 

Dept.  of  Agnculture 

6 

0 

6 

Dept  of  Commerce 

1 

0 

1 

Commodity  Futurei  Trading 
Commission 

2 

0 

2 

Dept.  of  Education 

1 

1 

2 

Environ.  Protection  Agency 

8 

1 

9 

Federal  Comm.  Commission 

7 

0 

7 

Federal  Energy  Regulatory 
Commission 

20 

0 

20 

Federal  Labor  Relations 
Authority 

6 

0 

6 

Federal  Maritime  Commission 

3 

0 

3 

Federal  Mine  Safety  &  Health 
Review  Commission 

11 

1 

12 

Federal  Trade  Commission 

2 

0 

2 

DHHS/Dept.  Appeals  Board 

4 

0 

4 

DHHS/Food  and  Drug  Admin. 

1 

0 

1 

Dept.  of  Housing  and  Urban 
Development 

6 

0 

6 

Dept.  of  the  Interior 

12 

0 

12 

Int'l  Trade  Commission 

2 

0 

2 

DOJ/Drug  Enforcement  Admin. 

2 

0 

2 

DOJ/OfQce  of  Immigration 
Review 

4 

0 

4 

Dept.  of  Labor 

69 

0 

59 

'  Soum:   OCBm  of  Administrativ*  Law  Judf ,  0£De*  of  P«imium1  Mamgwiwot,  Nov.  20, 


1906. 
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Merit  Systems  Protection  Bd. 

1 

0 

1 

National  Labor  Relations  Bd. 

66 

0 

66 

National  Transportation  Safety 
Board 

4 

0 

4 

Occupational  Safety  &  Health 
Review  Commission 

14 

0 

14 

OfTice  of  Financial  Institution 
Adjudication 

2 

0 

2 

Securities  and  Exchange 
Commission 

3 

0 

3 

Small  Business  Administration 

1 

0 

1 

Social  Security  Administration 

1,086 

24 

1,110 

DOT/Coast  Guard 

10 

0 

10 

DOT/Office  of  the  Secretary 

4 

0 

4 

VS.  Postal  Service 

1 

0 

1 

TOTAL 

1,347 

27 

1,374 

Pay  rates  for  Administrative  Law  Judges 

Pursuant  to  the  Federal  Employees  Pay  Comparability  Act  of  1990  (the 
Act)^  Congress  enacted  a  separate  pay  system  for  Administrative  Law  Judges 
(ALJ).  Under  the  Act,  the  term  'administrative  law  judge'  means  an  ALJ 
appointed  under  5  U  JS.C.  §3105.  There  are  three  levels  of  basic  pay  for  ALJs 
designated  as  AL-1,  AL-2,  and  AL-3,  respectively.  Each  judge  is  to  be  paid  at 
one  of  these  levels  in  accordance  with  the  provisions  of  the  Act  and 
implementing  regulations.  The  rates  of  basic  pay  for  those  levels  are  as 
follows:' 


AL-3,  rate  A 
AL-3,  rate  B 


66  percent  of  the  rate  of  basic  pay  for  level  IV  of 
the  Executive  Schedule. 

70  percent  of  the  rate  of  basis  pay  for  level  IV  of 
the  Executive  Schedule. 


'  Pub.  L.  No.  101-509.  tS29. 104  Sut.  1389. 1445  (1990).  Tbmm  proviaioDS  an  eodiCad  at  6 
U.S.C.  S5372.  Ilw  Fwknl  EmplqyMa  Comparability  Act  of  1990  waa  anaetad  in  Tltla  V  of  tba 
T^aaaiuy,  Poatal  Sarvioa  and  Ganaral  Govaminant  AppropriatioBa  Act  of  199L 


'  5  U.S.C.  S5372. 
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ALr3,  rate  C  75  percent  of  the  rate  of  basic  p^  for  level  IV  of 

the  Executive  Schedule. 

ALrS,  rate  D  80  percent  of  the  rate  of  basic  pay  for  level  IV  of 

the  Executive  Schedule. 

AL-3,  rate  E  85  percent  of  the  rate  of  baaic  p^  for  level  IV  of 

the  Executive  Schedule. 

AL-3,  rate  F  90  percent  of  the  rate  of  basic  pay  for  level  IV  of 

the  Executive  Schedule. 

AL-2  95  percent  of  the  rate  of  basic  pay  for  level  IV  of 

the  Executive  Schedule. 

AL-l  The  rate  of  basic  pay  for  level  IV  of  the  Executive 

Schedule. 

The  Act  authorized  and  directed  the  Office  of  Personnel  Management 
(0PM)  to  determine  the  level  in  which  each  ALJ  should  be  placed  and  the 
qualifications  to  be  required  for  appointment  to  each  level.  According  to  a 
•alary  table  provided  by  the  Office  of  Administrative  Law  Judges  at  0PM,  the 
following  indicates  the  locality  rate  of  pay  for  ALJs  located  in  the  Washington- 
Baltimore  area  (defined  as  DC-MD-VA-WV)  effective  January  1996.* 


AL-d/A 

$79,747 

AL-3/B 

$85,882 

AL-3/C 

$92,016 

AL-3/D 

$98,151 

AL-3/E 

$104,285 

ALr3/F 

$110,419 

ALr2 

$116,554 

AL-l 

$122,688 

The  entire  salaiy  table  for  all  areas  of  the  country  is  included  as  an  addendum 
to  this  memorandum.  In  addition,  OPM*  statistics  indicate  that  for  calendar 
year  1996  there  were  1,347  ALJs,  1,286  of  which  were  in  full-time  permanent 
status.  According  to  0PM.  the  following  indicates  the  respective  pay  rates  for 
full-time  permanent  ALJs  in  ealendar  year  1996: 


*  Saiarjr  Tabu  No.  96-ALJ.  Aooordinf  totlMMdaryubU.  loedi^ntwof  p«}rai«oaiiwl«nd 
hMie  pay  onljr  for  oartain  purpoM*  •  •••  1906  SaUuy  TabU*  for  Mamlwiaof  tha  Sanior  Esaeutiva 
Sarrioa,  Eruplnjiaaa  in  Sanior-Lawal  and  Sdantifie  or  PrnftMiwial  PoaitioM,  AdminktraUra  Law 
JudfM,  and  Mamban  of  Boards  of  Contract  Appaak.* 

*  PwuanttophooaconvaraatMmwithMr.BobHoka.OPM,Oflleaefrnngr— innalRaUtiona 
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Pay  rate  Full/Time  Permanent' 

$115,700  4 

$109,915  32 

$  75,205  79 

$  80,990  146 

$  86,775  48 

$  92,560  281 

$98,346  328 

$104,130  404 

Total  1286 

Regulationa  governing  ALJs  and  matters  involving  appointment,  promotion, 
reassigcment,  tranafer,  reinstatement,  pqr  and  other  issues  are  set  forth  at  5 
CJ'JL  Part  930,  Subpart  B.  The  regulations  explain  and  provide  additional 
guidance  with  respect  to  the  pay  rate  classification  system.  For  example,  the 
regulations  provide  that  judges  must  serve  at  least  one  3rear  in  each  AL  level 
before  advancing  to  the  next  higher  level  and  may  advance  only  one  level  at  a 
time.  Furthermore,  the  regulations  provide  that  tiie  agen^  must  document  all 
pay  changes  and  forward  a  copy  of  tiie  changes  to  the  Office  of  Administrative 
Law  Judges  at  0PM. 

STATUTES  AND/OR  PROGRAMS  UNDER  WHICH  ADJUDICATIONS 
ARE  CONDUCTED  BY  ALJS  AT  THE  AGENCY  OR  DEPARTMENT. 

The  Department  of  the  Interior 

Hearings  are  required  to  be  held  in  accordance  with  the  Administrative 
Procedure  Act  (APA),  6  U.S.C.  SS551  et  aeq.,  for  Public  Lands,  Surface  Mining, 
and  other  cases  by  the  following  statutes: 

Equal  Access  to  Justice  Act,  5  U.S.C.  S504(c)(l). 

5  UJS.C.  (§553,  556  AND  557  (APA;  hearings  conducted  concerning 
rulemaking.) 

Archeological  Resources  Protection  Act  of  1979, 16  U.S.C.  $$470aa  -  47011. 

Bald  Eagle  Protection  Act,  16  U.S.C.  $$668^68d. 

Marine  Mammal  Protection  Act,  16  U.S.C.  §$1361-1384  and  1401-1407. 

Endangered  Species  Act  of  1973, 16  U.S.C.  §S1531  et  aeq. 

Laeey  Act,  18  U.S.C.  S$42-44  and  Lacey  Act  Amendments  of  1981, 16  U5.C. 
ii33netaeq. 


*  FHa  data:  StpL  1995 
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Indian  Self-Determination  and  Education  Aanatanea  Act  of  1976, 26  U^.C. 
H^iOetseq. 

General  Mining  Laws,  30  U^.C.  M21-64. 

Private  Contesta,  30  UJS.C.  H21-64. 

Stirface  Mining  Control  and  Reclamation  Act  of  1977,  30  U^.C.  U1201- 
1328. 

Federal  Oil  and  Gas  Royalty  Management  Act  of  1982,  30  UJS.C.  H1701. 
1767. 

Administrative  Remedies  for  False  Claims  and  Statements,  31  U.S.C. 
U3801-3812. 

Native  Allotment  Act  of  1906,  now  repealed,  43  U.S.C.  H271-1  to  270^. 

Taylor  Grazing  Act,  43  UJS.C.  $316. 

Desert  Land  Entry  Act,  as  amended,  43  UJS.C.  M321-339. 

Federal  Land  Policy  and  Management  Act  of  1976, 43  UJS.C.  H1701-1784. 

The  following  statutes  authorize  the  Department  of  the  Interior  to  probate 
Indian  estates  held  in  trust: 

The  Act  of  June  25, 1910,  25  UJS.C.  S372. 

White  Earth  Land  Settlement  Act,  25  U.S.C.  $331  note. 

Department  of  Agriculture; 

Tliere  are  approximately  37  statutes  which  could  involve  hearings  by  the  OfQce 
of  Administrative  Law  Judges  in  the  Department  of  Agriculture.  Those  statutes 
under  which  adjudications  were  conducted  in  FYs  1993-1996  include: 

The  Agricultural  Marketing  Agreement  Act 

The  Agricultural  Marketing  Agreement  Act  (rulemakini^ 

Animal  Quarantine 

Animal  Welfare  Act 

Beef  Promotion  and  Reaeareh  Act 

Debarment  (Non-procurement) 
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Egg  Reiearch  and  Consumer  Information  Act 

Federal  Crop  Insurance  Act 

Fluid  HEUl  Promotion 

Forest  Service 

Forest  Service  Sourdng  Area  Applications 

Grain  Standards  Act 

Honey  Research  and  Promotion  Act 

Horse  Protection  Act 

Inspection  and  Grading 

Meat/Poultiy  Inspection  Acts 

National  Daiiy  Promotion  and  Research 

Packers  &  Stoelgrards  Act 

Perishable  Agricultural  Commodities  Act 

Plant  Quarantine  Act 

Pork  Promotion  and  Research  Act 

Potato  Research  and  Promotion  Act 

Tobacco  Inspection/Price  Support  (rulemaking) 

Veterinary  Accreditation 

Watermelon  Research  Promotion  Act 
Federal  Maritime  Commission: 

Shipping  Act  of  1984, 46  U^.C.  App.  M1701  et  seq. 

Shipping  Act,  1916,  46  U^.C.  App.  SS801  et  seq. 

Intercoastal  Shipping  Act,  1933,  46  U.S.C.  App.  M843  et  aeq. 
Department  of  Housing  and  Urban  Development; 

Tlie  Fair  Housing  Amendments  Act  of  1988 


212 

CRS-9 


TiUe  VI  of  the  Civil  Rights  Act  of  1964 

Hie  Rehabilitation  Act  of  1973 

llie  Age  Diecrimination  Act  of  1975 

The  Houaing  and  Urban  Development  Act  of  1968 

The  Manufactured  Home  Construction  and  Safety  Standards  Act  of  1974 

Title  I  of  the  Housing  and  Community  Development  Act  of  1974 

The  Interstate  Land  Sales  Full  Disclosure  Act 

The  Program  Fraud  Civil  Remedies  Act 

The  Department  of  Housing  and  Urban  Development  Reform  Act  of  1989 

The  Cranston-Gonzalez  National  Affordable  Housing  Act 

The  Debt  Collection  Act 

Administrative  debarments  of  contractors  and  grantees 

Administrative  sanctions  proposed  by  the  Mortgagee  Review  Board 

Elmplpyee  grievances 

U^.  Commodity  Futures  Trading  Commission! 

The  CFTC  determines  three  categories  of  cases:  (1)  E^orcement  actions  which 
include  revocation  or  svispension  of  licenses;  imposition  of  civil  monetary 
penalties;  cease  and  desist  orders;  floor  trading  practice  cases;  manipulation;  et 
al;  (2)  Statutory  disqualification  cases;  and,  (3)  Reparation  cases  which  arise 
vriiBn  a  customer  sues  the  registered  persons  or  entities  for  damages  caused  by 
violations  of  the  Act. 

ESnforcement  proceedings:  Commodity  Futures  Trading  Commission  Act  of 
1974,  7  U.S.C.  Ma. 

Reparations  proceedings:  7  U.S.C.  S4a(j),  12a(6),  and  18(b). 

Statutory  disqualification  proceedings:  7  U.S.C.  ${2, 4, 4a,  6, 6b,  6c,  Sd,  6e, 
6f,  6g,  6h,  6i.  6k,  6m,  6n,  6o,  6p,  8,  9,  9a,  12, 12a,  13b,  13c,  16a,  18, 19,  21, 
and  23;  6  U.S.C.  »662  and  552b. 

Department  of  Labor: 
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Immigration  Nursing  Relief  Act,  amending  the  Immigration  and  Nationality 
Act,  8  UJS.C.  »1101(a)(15)(H)  and  1182(m). 

Board  of  Contract  Appeal*  proeeeding^. 

Black  Lung  Benefits  Act,  30  U2.C.  M901  et  aeq. 

Black  Lung  Overpayment  •  Black  Lung  Benefits  Act,  30  U^.C.  $934. 

Black  Lung  Medical  Interest  •  Black  Lung  Benefits  Act,  30  UJS.C. 
1934(b)(1). 

Black  Lung  -  Medical  Benefits  Onfy  (20  CFR.  Part  725.701A. 

Black  Lung  Disputed  Medical  Treatment  (20  C  JIL  S727.707(a)). 

Clean  Air  Act,  42  U.S.C.  S7622. 

CoUectiye  Bargaining  Variance  -  McNamara-OIIara  Service  Contract  Act 
of  1965,  41  U.S.C.  »351-368. 

Compensation  O)nformity  Proceedings  -  Federal  Unemployment  Tax  Act, 
26U.S.C.SS3301e<se9. 

Comprehensive  Elnvironmental  Response,  Compensation  and  Liability  Act 
ofl980,42U.S.C.  $9610. 

Comprehensive  Employment  and  Training  Act,  29  U.S.C.  (801  [repealed]. 

Child  Labor  under  the  Fair  Labor  Standards  Act,  29  UJS.C.  $216(e). 

CETA  Program  Audit  [repealed]  •  Comprehensive  Employment  and 
Training  Act,  29  U.S.C.  §$801  et  aeq. 

Program  Fraud  Civil  Remedies  Act  of  1986,  31  U.S.C.  $$3801-3812. 

(Compensation  ETA  Audit  [repealed]  -  (Comprehensive  Employment  and 
Training  Act,  29  U.S.C.  $$801  et  seq. 

Davis  Bacon  Act,  40  U.S.C.  $$276a  et  eeq. 

Debt  OiUeetion  Act  of  1982, 31  U.S.C.  $3711(0. 

District  of  Columbia  Workers'  Compensation  Act,  31  DC  Code  $$301  et  eeq. 

Employee  Polygraph  Protection  Act  of  1988. 29  U.S.C.  $$2001-2009. 

Energy  Reorganization  Act  of  1974, 42  U.S.C.  $6851. 
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Emplojnnent  Services  under  the  Wagner-Peyser  Act,  19  U^.C.  if49  et  aeq.; 
38  UJ5.C.  Chapters  41  and  42. 

Fair  Labor  Standards  Act,  29  U^.C.  S201. 

Job  Service  system  complaints 

Job  Training  Partnership  Act,  29  U^.C.  {1501. 

Immigration  and  Nationality  Act,  8  \J3.C.  $1182(a)(6)(A). 
(Board  of  Alien  Labor  Certification  Appeals  cases.) 

Labor  Condition  Application  -  Immigration  and  Nationality  Act,  8  U.S.C. 
Ull01(a)(15)(H)(i)(b),  1182(n)  and  1184  and  29  UJS.C.  »49  et  aeq. 

Longshore  and  Harbor  Workers'  Compensation  Act,  33  U.S.C.  $S901  etteq. 

Longshore  •  Debarment  of  doctors  •  Longshore  and  Harbor  Workers' 
Compensation  Act,  33  U.S.C.  $$901  et  aeq. 

Federal  Mine  Safety  and  Health  Act  of  1977,  30  U^.C.  H951-961. 

Migrant  and  Seasonal  Agricultural  Workers  Protection  Act,  29  U^.C. 
m801-1872. 

Older  American  Amendments  of  1975  to  the  Older  American  Community 
Service  Employment  Act,  42  U.S.C.  S3056. 

OfBca  of  Federal  Contract  Compliance  Programs,  E.0. 11246,  E.0. 11375, 
E.O.  12086;  §503  of  the  RehabiUtation  Act  of  1973,  29  U.S.C.  $793; 
Vietnam  Era  Veterans'  Readjustment  Assistance  Act  of  1974,  38  UJ5.C. 
$$4211  and  4212. 

Occupational  Safety  and  Health  Act,  29  U.S.C.  $$651  et  aeq. 
(rulemaking  and  other  miscellaneous  proceedings.) 

Walsh-Healey  Public  0)ntracts  Act,  41  U.S.C.  $$  35  e<  se?. 

Employee  Retirement  Income  Security  Act  of  1974, 29  U  JS.C.  $$1132, 1135. 

McNamara-Oliara  Service  Contract  Act,  41  U.S.C.  $361. 

Standards  of  Conduct  •  Labor-Management  Reporting  and  Disclosure  Act 
ofl965,5U.S.C.$7120. 

Safe  Drinking  Water  Act,  42  U.S.C.  $30<]!j-9(i). 

Surface  Transportation  Assistance  Act,  49  U.S.C.  $31105  (formeriy  49 
U.S.C.  App.  $2305. 
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SoUd  Waste  Disposal  Act,  42  \JS.C.  6971. 

Migratory  Bird  Treaty  Act,  16  U.S.C.  §§703  et  acq. 

Temporary  Alien  Employment  Immigration  and  Nationality  Act,  8  UJS.C. 
S1101(a)(15)(H)(ii)(a);  1188(c)  [H-2A  and  H-2B  visas  •  ESA  enforcement 
actions]. 

Temporary  Labor  Certification  -  Immigration  and  nationality  Act,  8  U.S.C. 
S1101(a)(15)(H)(ii)(a);  1188(c)  [H-2A  and  H-2B  visas  •  ETA  actions]. 

Trade  Act  of  1974, 19  U.S.C.  $$2271  et  teq. 

Toxic  Substances  Control  Act,  15  UJS.C.  $2622. 

Temporary  Student  Employment  •  Immigration  and  Nationality  Act,  8 
U.S.C.  $$1101(a)(15)  and  1184  note  [F-1  visas]. 

Unemployment  Insurance  •  Federal  State  Ebctended  Unemployment  Tax  Act 
of  1970,  26  U.S.C.  $$3304  et  aeq. 

Work  Incentive  Program  •  National  Review  Panel,  Title  IV  of  Social 
Security  Act 

Wagner-Peyser  Act  of  1933,  29  U.S.C.  $49. 

Federal  Water  Pollution  Control  Act,  33  U.S.C.  $1367. 
Securities  and  Exchange  Commission 
Tlie  agency  is  authorized  to  conduct  hearings  under  the  following  statutes: 

Securities  Act  of  1933  (16  U.S.C.  $$  78a.78ji). 

Securities  Exchange  Act  of  1934 

Investment  Advisors  Act  of  1940 

Investment  Company  Act  of  1940 

Federal  Communications  Commission 

Hearings   are   held  under  sections   309,   208,   312,   224   and  503   of  the 
Communications  Act  of  1934. 

Federal  Energy  Regulatory  Commission 

l^ority  of  hearings  involve  pipeline  licensing  or  ratemaking  cases  held  under 
the  following  statutes: 
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Federal  Power  Act  (16  UJS.C.  §  791a-828c). 

Natural  Gas  Act  (15  U^.C.  S  717-717z). 

Natural  Gaa  Policy  Act  (15  U^.C.  §  3301-3432). 

Public  UtUities  Regulatoiy  Policies  Act  (16  VS.C.  i  2601-2645). 

Food  and  Drug  Adminiatration 

HearingB  held  hy  agency  ALJs  are  conducted  in  the  following  areas  under  the 
Federal  Food,  Drug  and  Cosmetic  Act  (21  U.S.C.  i  301  et  aeq.): 

Standards  of  Identity  (21  U.S.C.  S  341). 

Adulterated  Food  (21  U.S.C.  i  342). 

Misbranded  Foods  (21  U.S.C.  $  343). 

Tolerances  for  Poisonous  Food  Substances  (21  U.S.C.  §  346). 

Tolerances  for  Pesticide  Chemicals  on  Raw  Agricultural  Commodities 
(21  U.S.C.  §  346a). 

Oleomargarine  (21  U.S.C.  i  347). 

Food  Additives  (21  U.S.C.  §  348). 

Vitamins  (21  U.S.C.  S  350). 

Adulterated  Drugs  (21  U.S.C.  §  351). 

Misbranded  Drugs  (21  UJS.C.  8  352). 

New  Drug  Applications  (21  U.S.C.  $  355). 

New  Animal  Drugs  (21  U.S.C.  §  360b). 

Hearings  (21  U.S.C.  §  371). 

Color  Additives  (21  U.S.C.  i  376). 

National  Labor  Relations  Board 

ALJs  generally  conduct  hearings  under  §  160  of  the  National  Labor  Relations 
Act 

Merit  Systems  Protection  Board 
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ALJb  conduct  hearincB  in  the  following  areas: 

Disdplinaiy  and  other  actions  against  Federal  ALJs  (5  U^.C.  §  7521). 

Disdplinaiy  actions  involving  prohibited  personnel  practices  and  other 
matters  brou{^t  the  Special  Counsel  (5  U^.C.  S  1215(a)(2)). 

Corrective  actions  involving  prohibited  personnel  practices  and  other 
matters  brou^t  by  the  Spedal  Counsel  (5  \JS.C.  §  1214(b)(3)). 

Federal  Hatch  Act  eases  (5  UJ3.C.  }  7326). 

State  and  local  government  Hatch  Act  cases  (5  U.S.C.  i  1505). 

Appeals  of  Board  employees  pursuant  to  various  statutes  and 
regulations  (5  U.S.C.  i  7701(b)(1)). 

Appeals  of  Federal  employees  pursuant  to  varioiis  statute  and 
regulations  involving  claMified  national  security  information  (5  U.S.C. 
f  7701(b)(1)). 

Informal  hearings  involving  performance-based  removal  of  career  SES 
members  (5  UJS.C.  i  3592  (a)). 

Environmental  Protection  Aeenev 

ALJs  conduct  hearinp  under  the  following  statutes: 

Federal  Insecticide,  Fungicide  and  Rodenticide  Act  (7  UJS.C.  ii  1361(a), 
136a(c)(2)(B),  136d). 

Marine  Protection,  Research,  and  Sanctuaries  Act  (33  U.S.C.  $ 
1415(a)). 

Federal  Water  Pollution  Control  Act  (42  U.S.C.  §  1342). 

SoUd  Waste  Disposal  Act  (42  UJS.C.  U  1342,  6928). 

Resource  Conservation  and  Recovery  Act  (42  U.S.C.  S  3008). 

Tadc  Substances  Control  Act  (15  UJS.C.  i  2615(a)). 

Clean  Air  Act  (42  U.S.C.  H  7420,  7541,  7413(d)(1)). 

Safe  Drinking  Water  Act  (42  UJS.C.  i  300g-3(g)(3)(B)). 

Glean  Water  Act  (33  U.S.C.  1 1319(g». 
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Emergency  Planning  and  Commtinity  Right-to-Know  Act  (42  U^.C.  i 
11045(b)). 

Comprehensive  Environmental  Response,  Compensation  and  Liability 
Act  (42  U^.C.  §  9606). 

Equal  Access  to  Justice  Act  (6  U.S.C.  §  604(a)). 

Oil  Spill  Pollution  Act,  section  4301(b)(6)(ii). 

THE  NUMBER  OF  CASES  RESOLVED  BY  ALJS  AT  THE  AGENCY  OR 
DEPARTMENT  AT  THE  END  OF  FY  1996.  (THIS  NUMBER  MAY 
INCLUDE  CASES  RESOLVED  PURSUANT  TO  A  HEARING  OR  CASES 
DISPOSED  OF  BY  OTHER  MEANS,  E.G.  SETTLEMENT). 

The  Department  of  the  Interior; 

The  number  of  cases  decided  for  (1)  public  lands,  surface  mining,  and  other 
matters  and  (2)  Indian  probate  cases,  separated  out  by  decision  and  consent 
decision/settlement,  for  FY  1995: 


Hearings 
held 

Decisions 

Consent 
dec^sett 

Total 
dispositions 

Pub.lands; 
Surface 
mining; 
other 

66 

62 

191 

253 

Indian 
Probate 

3178 

3088 

n/a 

3088 

U.S.  Department  of  Agriculture; 

Hearings  held  in  FY  1995: 
Other  dispositions  in  FY  1995: 


47 
387 


Federal  Maritime  Commission: 

During  FY  1995,  the  FMC  ALJs  heard  48  cases. 

Department  of  Housing  and  Urban  Development: 

The  number  of  case  dispositions  by  the  OALJ/HUD  in  FY  1995:  337 

UJS.  Commodity  Futures  Trading  Commission: 

Dispositions  during  FY  1995:  AU  Levine     AU  Painter 
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Enforcement  casea:  5 

Statutory  disqualification  cases:  7 

Reparations:  41 

Other  information  supplied  regarding  caseload: 

Cases  on  hand  at  beginning  of  FY  1995: 


Enforcement  cases: 

Statutory  disqualification  cases: 

Reparations: 

Cases  assigned  during  FY  1995: 


EInforcement  i 

Statutory  disqualification  cases: 

Reparations: 

Cases  remanded  FY  1995: 

E2nforcement  cases: 

Statutory  disqualification  cases: 

Reparations: 

U.S.  Department  of  Labor: 

Statistics  for  FY  1995: 

1.     Total  cases  disposed  by  program  area: 


BLA 

2862 

LHC 

3527 

INA 

619 

Trad'l 

878 

Total 

7886 

2.     Total  cases 

disposed  afte 

BLA 

2040 

LHC 

2800 

INA 

619» 

Trad'l 

417 

Tbtal 

6876 

4 
3 
46 


8 
3 
45 

9 
2 
31 

6 
6 
2 

6 

4 
28 

0 

1 
2 

^  AppranmAU  figuna. 

*  No  h— wwp  an  hald  in  INA  t 
faf  a  thra*  judg*  pancL 


But  all  caa«  an  diipoaad  of  fay  writtan  fiaal  dadaion 
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3.     Caaes  disposed  by  other  means,  e.g.  dismissal,  remand,  withdrawal,  etc.' 


BLA 

800 

LHC 

0 

INA 

670 

Trad'l 

450 

Tbtal 

1916 

SficvritifiB  Escbans?  g9mmiMi9n; 

67  cases  disposed  of  FY  1995,  including  18  decisions  and 

49    'eancelLations*    (presumably    settlements,    dismissals    and    withdrawn 

complaints). 

f^A^Tfl  CfflPtnunications  Commission: 

Agenqr  AUs  heard  22  cases,  including  15  decisions  and  7  settlements. 

Federal  Energy  Regulatory  Commission: 

89  cases  disposed  of  in  FY  1996,  including  72  settlements  and  17  decisions. 

Food  and  Drug  Administration; 

No  FDA  related  cases  disposed  of  in  FY  1995.  Adjudications  have  been  held  in 
abeyance  pending  completion  of  agency  rulemaking  process.  Lone  ALJ  at  the 
agency  has  been  presiding  over  adjudications  in  other  areas,  however. 

National  Labor  Relations  Board: 

NLRB  judges  issued  531  decisions  and  settled  633  cases  in  FY  1995  for  an 
average  of  8.63  decisions  and  10.29  settlements  per  judge. 

Merit  Systems  Protection  Board; 

Sin^e  ALJ  at  the  agency  issued  16  decisions  in  FY  1995. 

Environmental  Protection  Ayency: 

Agency  ALJs  disposed  of  713  cases  during  FY  1995,  including:  16  decisions;  642 
settlements;  2  cases  remanded  to  regional  offices;  4  accelerated  decisions;  6 
default  orders;  24  dismissals;  18  complaints  withdrawn;  and  1  order  on  remand. 

THE  AVERAGE  TENURE  OF  ALJS  AT  THE  AGENCY  OR 
DEPARTMENT.  (THIS  FIGURE  MAY  INCHJDE  TENURE  AS  AN  ALJ 
AT  ANOTHER  AGENCY  OR  DEPARTMENT  IN  ORDER  TO  INDICATE 
THE  ALJS  TOTAL  YEARS  EXPERIENCE  AS  AN  ALJ.) 

Apprax.  fSfUTM. 
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Department  of  the  Intarior: 


Average  length  of  tenure  of  the  ALJa  is  apprazimately  15-20  years.  According 
to  an  attachment  provided  by  the  Department,  the  following  indicates  the 
number  of  years  that  the  12  AUs  hsve  been  in  office:  19  years;  8  years;  24 
years;  1  year;  24  years;  18  years;  1  year;  24  years;  3  years;  23  years;  18  years; 
and,  18  years. 

U.S.  Department  of  Agriculture; 

Average  length  of  tenure  of  the  ALJs  at  USDA  is  15  years. 

Federal  Maritime  Commission: 

There  are  three  ALJs  at  the  FMC.  One  has  been  with  the  Commission  as  a 
judge  since  1961;  the  second  judge  since  1972;  and,  the  third  since  1992.  The 
average  tenxire  is  21  years. 

Department  of  Housing  and  Urban  Development: 

The  average  tenure  of  an  ALJ  at  HUD  is  10.6  years  since  appointment  as  an 
ALJ;  7.2  years  as  an  ALJ  at  HUD. 

U.S.  Commodity  Futures  Trading  Commission: 

Average  tenure:     ALJ  Painter  -  20  years  withCFTC;  total  of  30  years  as  ALJ. 
ALJ  Levine  -  3  years  with  CFTC;  total  of  5  years  as  ALJ. 

U.S.  Department  of  Labor; 

Average  tenure:     15-16  years. 

Securities  Exchange  Commission: 

Average  tenura  of  ALJs  is  approximately  3.3  years.  Of  the  three  ALJs  at  the 
agen^,  one  ALJ  has  served  since  1988  and  two  since  1995. 

Federal  Communications  Commission; 

Average  tenure  of  7  ALJ's  at  the  agenqr  is  14  years. 

Federal  Energy  Regulatorv  Commission; 

Average  tenure  of  ALJs  at  the  agency  is  13.4  years.  Seventy  percent  of  the  20 
ALJs  at  FERC  have  more  than  12  yean  of  experience  as  an  ALT. 

Food  and  Drug  Administration; 

Single  ALJ  at  the  agency  has  been  at  FDA  since  1968. 
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National  Labor  Relations  Board: 

Average  tenure  of  ALJs  is  17.4  years.  All  but  for  of  the  agenc3r'8  judges  were 
hired  in  1981  or  earlier,  with  the  remaining  four  hired  in  January  1996. 

Merit  Svrtgin^  Protection  Board; 

Sin^e  ALJ  at  the  agency  has  been  presiding  there  as  a  judge  since  1994. 
Average  tenure  of  three  predecessor  ALJs  was  7  year*. 

Environmental  Protection  Aeencv: 

Average  tenure  of  ALJs  at  the  agency  is  7.9  yean. 


THE  EXTENT  OF  THE  BACKLOG  OF  UNRESOLVED  CASES  AT  THE 
AGENCY  OR  DEPARTMENT  PENDING  AT  THE  END  OF  FY  1996. 

The  Department  of  the  Interior 

The  number  of  cases  pending  at  the  end  of  FY  1995: 

Public  lands;  Surface  mining;  other  cases:         491 

Indian  Probate:  3712 

U.S.  Department  of  Agriculture; 

The  number  of  cases  pending  at  the  end  of  FY  1995: 

76  cases  were  pending  before  the  ALJs,  of  which  36  were  scheduled  for 
hearing. 

Federal  Maritime  Commission: 

Hie  number  of  cases  pending  at  the  end  of  FY  1995: 

19  cases  pending. 
Department  of  Housing  and  Urban  Development; 
Tlie  number  of  eases  pending  at  the  end  of  FY  1995; 

98  cases. 
VS.  Commodity  Futures  Trading  Cgmmission;  \ 

Cases  pending  as  of  January  31, 1996:       ALJ  Lavine  |  AU  Painter 
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Elnforcement:  6  11 

Statutory  Disqualification:  3  3 

Reparationa:  7  14 

U^.  Departir  >nt  of  Labor: 

Cases  pending  at  the  end  of  lY  1995: 

BLA  3515 

LHC  3823 

INA  913 

Trad'l  576 

Total  8827 

Securities  and  Exchange  Commission: 

55  cases  pending  at  the  end  of  FY  1995. 

Federal  Communications  Commission: 

24  cases  pending  at  end  of  FY  1995. 

Federal  Energy  Reefulatorv  Commission: 

10  cases  pending  at  end  of  FY  1995. 

Food  and  Drug  Administration; 

No  case  backlog  in  FY  1995. 

National  Labor  Relations  Board; 

Backlog  of  complaints  with  hearing  dates  awaiting  trial  at  the  end  of  the  year 
was  1423.  For  the  same  period,  the  agenqr  had  199  cases  for  which  a  hearing 
was  completed,  but  the  MJa'  decisions  was  pending.  i 

Merit  Systems  Protection  Board: 

Presently  30  cases  pending  before  the  agency's  ALJ. 

Environmental  Protection  ^eeney: 

At  the  end  of  FY  1995,  the  EPA  had  979  cases  that  were  carried  over  into  the 
next  fiscal.  Included  in  this  figure  were  256  cases  for  which  a  judge  had  not 
been  assigned  and  173  cases  yet  to  be  set  for  a  hearing. 

THE  AVERAGE  DURATION  OF  AN  AGENCY  ADJUDICATION  OR  THE 
TYPICAL  AMOUNT  OF  TIME  REQUIRED  TO  RESOLVE  A  CASE. 
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The  Department  of  the  Interior: 

Response: 

Public  lands/surface  mining  cases  can  take  aiqrwhere  from  one  month  (if  a 
petition  is  withdrawn)  to  35  months,  or  sometimes  longer  (if  interlocutory 
appeals  are  filed  with  the  Board  of  Land  Appeals  or  State  court  or  if  the 
parties  begin  settlement  negotiationa.)  Other  issues  impacting  the  length 
of  a  case  would  be  the  complexity  of  the  issues,  the  number  of  parties 
involved,  and  difliculties  in  sdieduling.  Because  of  these  varied 
circumstances,  it  would  be  difficult  to  give  an  average.  Delays  are  not 
normally  related  to  the  availability  of  an  AU. 

With  respect  to  Indian  probate  cases,  many  times  hearings  are  held  but  the 
case  is  dela3red  in  final  disposition  because  the  follow-up  efforts  to  locate 
missing  heirs  must  be  completed  first.  How  long  it  may  take  to  complete 
is  case-specific  and  may  depend  on  the  effectiveness  of  the  Bureau  of  Indian 
Affairs  or  compact  search  efforts  and  the  accessibility  of  the  needed 
information. 

U.S.  Department  of  Agriculture: 

Response: 

The  typical  case  that  goes  to  hearing  is  completed  within  twelve  month 
from  the  time  it  is  assigned  to  an  ALJ.  Cases  that  are  resolved  without 
hearing  are  typically  resolved  within  60  days  firom  assignment  to  an  ALJ. 

Federal  Maritime  Commission; 

Response: 

The  average  time  for  adjudication  before  the  ALJs  was  about  10-12  months. 
However,  since  this  is  an  average  figure,  it  does  not  show  that  the  period 
ranged  from  sometimes  only  a  month  or  less  to  occasional  cases  lasting 
more  than  one  year,  sometimes  more  than  two  years.  Because  the 
Commission  rules  favoring  settlements  and  alternative  forms  of  dispute 
resolution  pursiiant  to  the  Administrative  Dispute  Resolution  Act  of  1990, 
6  U.S.C.  §S651  et  seq.,  the  ALJs  have  often  assisted  parties  in  resolving 
their  disputes  via  settlements  or  through  mediation. 

Department  of  Housing  and  Urban  Development: 

Response: 

The  average  duration  of  an  agency  adfjudication:  Tlie  variety  of 
abjudications  before  this  office  makes  case  comparisons  difficult.  Some 
types  are  more  complex  and  therefore  more  lengthy  than  others.  However, 
an  accurate  answer  to  this  inquiry  would  take  housing  discrimination  cases 
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aa  an  example,  because  those  eases  comprise  the  greatest  sin^e  category  of 
cases  that  we  hear.  On  average,  a  housing  discrimination  case  takes  245 
days  from  the  day  a  complaint  is  filed  in  the  office  to  the  day  an  initial 
decision  is  issued  by  an  AU. 

y^.  (^inmoditv  Futures  Trading  Cowwfff—i"^: 

Response  (AU  Painter): 

Extremely  difficult  to  find  an  average  tima.  A  number  of  floor  trading 
practice  cases  has  skewed  any  average,  as  they  are  extremely  paper 
intensive,  and  multiple  well-heeled  parties  are  involved.  The  oldest  case  on 
my  (AU  Painter)  docket  is  three  years  old.  No  trial  as  yet.  Parties  have 
requested  and  been  granted  continuances.  And,  I  don't  push  them  now  as 
I  am  buried  in  two  huge  floor  practice  cases. 

U.S.  Department  of  Labor: 

Average  age  of  cases  disposed:  llnie  computed  from  date  of  docket  to  date  of 
disposition: 


BLA 

347 

LHC 

339 

INA 

470 

Trad'l 

405 

Total 

1661 

Securities  and_Exchange  Commission: 

Response: 

Topically  361  day*  from  the  initiation  of  the  adjudication  proceeding. 
This  figure  includes  time  dedicated  for  motions  practice  and  attempted 
settlement  and  alternative  forms  of  dispute  resolution,  as  well  as  that 
devote  to  the  formal  hearing  phase  of  the  proceeding. 

Federal  (^mmunications  CominiMinq; 

Response: 

T^ically  15  months  for  the  abjudication  proceeding. 

Federal  Energy  Regulatory  C-^miTTi-fTnT 

Response: 

laical  duration  of  the  trial  phase  is  6-7  weeks.  However  duration  of 
the  entire  a4judication  proceeding  may  be  2-3  years  for  pipeline 
licensing  cases  and  1-2  years  for  rating  making  cases,  taking  into 
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coDsideratioDS  motions,  conference,  attempts  at  alternative  dispute 
resolution,  etc 

Food  and  Drug  Administration; 

Response: 

lypical  duration  of  hearing  is  2  months.  Average  time  between  condiision 
of  hearing  and  judges  decision  is  2  months. 

National  Labor  Relations  Board: 

Response: 

"The  average  duration  of  hearings  was  almost  3  full  days.  The  range 
of  hearing  duration  varies  from  half  a  day  for  a  small  number  of  cases 
to  a  small  number  which  go  on  literally  for  months.  There  are 
currently  two  hearings  in  progress  which  began  over  a  year  and  a  half 
and  will  not  finish  for  another  several  months.  We  have  four  new 
hearings  scheduled  to  start  in  the  next  several  months  which  are 
estimated  to  be  equally  long.  Eiach  of  these  monster  hearings  ties  up 
one  judge  for  two  years  or  more.' 

Merit  Systems  Protection  Board: 

Response: 

Average  duration  of  proceedings  conducted  by  ALJ  in  FY  1995  was 
6.75  months. 

Environmental  Protection  Aeencv; 

Response: 

Could  not  come  up  with  an  average  due  to  the  large  variety  in  the 
types  of  cases  before  the  AUs. 
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